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CALHOUN AS A LAWYER AND STATESMAN. 


I. 


By WALTER L. MILLER OF THE SOUTH CAROLINA Bar. 


OHN C. CALHOUN was born and bred 

in what was then known as Abbeville 
District, South Carolina, but the divi- 
sions formerly denominated districts are now 
called counties. He was born in March, 
1782. His father was a farmer and was, 
comparatively speaking, a poor man, and 
was not able to give his children many edu- 
cational advantages. It seems, too, that he 
was opposed to his son John entering one 
of the learned professions. The consequence 
was that the boy determined to become a 
planter. His father having died when John 
was thirteen years old, the latter spent the 
following four years on his mother’s farm, 
looking after it in the absence of his elder 
brothers. In this way he became quite fond 
of agriculture, and this fondness continued 
throughout his life. After he entered poli- 
tics, he owned a farm at Fort Hill, that be- 
ing the name of his residence. It was located 
near Pendleton in the upper part of the State. 
When his public duties permitted him to be 
at home, he devoted a good deal of atten- 
tion to his farm. The first thing he did every 
morning after rising at daybreak was to walk 
over his place. Nor was he a theoretical, 
impractical sort of a farmer, like George 
McDuffie, but he was a good manager and 
knew how to make fine crops without spend- 
ing too much money on them. He was a 
member of an agricultural society at Pen- 
dleton. He introduced into his section Ber- 
muda grass for grazing purposes, and he was 


the first to import blooded cattle, especially . 


the English red Devon cows. He was the 





first, too, to introduce hill-side ditches in his 
part of the country, himself superintending 
the surveying and laying them out. He had 
the experiences common to most farmers. 
On one occasion, a gentleman passing Fort 
Hill saw Mr. Calhoun and his negroes out 
in the woods fighting fire. He was fond of 
meeting the farmers of the neighborhood 
and of discussing with them agricultural 
matters. 

But I started out to write of Mr. Calhoun 
as a lawyer and as a statesman, and not as 
a farmer; so I must get back to my subject. 
As we have already seen, he had made up 
his mind to adopt agriculture as his pursuit. 
The change which was made in his plans and 
life-work was due principally to the sug- 
gestion and influence of his brother James. 
The latter had been in business in Charles- 
ton, and, while there, no doubt had become 
impressed with the advantage which a young 
man who has studied a profession, usually 
has over his fellows. At any rate, we find 
him returning to his home in Abbeville and 
advising his brother John to study a pro- 
fession. The latter took to the suggestion 
kindly, provided certain obstacles in the way 
could be removed. Four years before, while 
a pupil of his brother-in-law, Dr. Waddell, 
he had availed himself of a small circulating 
library and read extensively for a mere boy. 
He discarded novels and devoted himself prin- 
cipally to historical reading, such as Rollin’s 
“ Ancient History,” Voltaire’s ‘‘ Charles XII,” 
and Robertson’s “Life of Charles V” and 
“History of America.” In this way he 
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acquired a taste for reading. No doubt such 
books as these, together with association with 
such a man as Dr. Waddell, broadened his 
views and inclined him favorably towards a 
professional life. He accordingly informed 
his brother that he was willing to adopt his 
suggestion, provided he could obtain his 
mother’s consent and the requisite means. 
He said that it would require seven years of 
study to prepare himself for a profession, and 
that in the meantime he would have to be 
supported. He also expressed himself as 
decidedly preferring to remain a farmer to 
becoming a half-educated lawyer or doctor. 
When we remember that he was then nine- 
teen years old, we readily see that he had a 
good deal of pluck and determination. For- 
tunately his mother at once consented, and 
James told him that he could so manage the 
farm as to give him a support, while he was 
preparing for his profession. The very next 
week, he went to work under Dr. Waddell, 
and in two years’ time we find him entering 
the junior class at Yale. He graduated with 
distinction in 1804. While at college, he 
made a very favorable impression upon 
President Dwight, who predicted that he 
would one day become President of the 
United States. How he happened to se- 
lect the law as his profession, we are not 
informed. It is probable that he did so 
because he expected to enter politics, and, 
in fact, we are informed by Mr. Jenkins 
that Calhoun regarded the law as the step- 
ping-stone to a higher position. At that 
time, young men who were ambitious and 
desirous of political preferment generally 
applied for admission to the bar as the first 
step in that direction. It was a capital 
course to adopt. The study of the law is 
an admirable training for the profession of 


politics. It cultivates the mind, enlarges the | 


vision, and teaches one to think definitely 
and toa purpose. Besides it calls for the 


discriminating study of the laws of the coun- 
try, and, especially for this reason, it is well 
fitted for the politician and statesman. In 





| fact, Mr. Blackstone recommended the study 





of law to professional men generally as ad- 
mirably well suited for training the mind and 
expanding the ideas. 

Mr. Calhoun fortunately adopted the wiser 
plan of attending a law school rather than 
first entering a lawyer’s office. The school 
which he selected was the famous one at 
Litchfield, Connecticut, where he would have 
the benefit of instruction from the eminent 
law teachers, Judge Reeve and Mr. Gould. 
This school was largely patronized by 
young men from the South. After remaining 
there for a while, he spent a while in the 
law offices of Mr. De Saussure of Charleston 
and Mr. George Bowie of Abbeville, where 
he familiarized himself with the more prac- 
tical parts of his profession. And then in 
1807, having completed his seven years of 
study preparatory for entering his profession, 
he was admitted to the bar. He commenced 
the practice of his profession at Abbeville, 
his county-seat. He practiced law only for 
two or three years; but it was long enough 
for him to make an exceedingly auspicious 
start. I do not think that he has usually 
been credited with the success which he 
really achieved. His reputation as a logi- 
cian and a statesman overshadowed ‘every- 
thing else. He figured ‘so long and so 
prominently in the discussions on the mo- 
mentous political questions of the day that 
his few years at the bar were lost sight of. 
Calhoun, the young lawyer, was effaced 
from the public eye by Calhoun, the great 
statesman. 

And then there is another reason why we 
are likely to underrate him as a lawyer. The 
human mind is so constituted that, if a man 
has preéminent talent in one direction, it is 


| slow to accord him even his deserts in an- 


other. 

Dr. Von Holst says that, if he had con- 
tinued at the bar, though he might have at- 
tained prominence, yet he never could have 
become a great lawyer. Suppose we in- 
vestigate a little and see what he really did 
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do at the bar. What are the facts in the 


case? O’Neall,in his “Bench and Bar of 
South Carolina,” says: ‘‘ My recollection of 
Mr. Calhoun as a lawyer is from hearing 
him, when I was a schoolboy at Newberry, 
and of course my judgment was then very 
imperfect. His reputation was extraordinary 
for so young aman. He was conceded, as 
early as 1809, to be the most promising 
young lawyer in the upper country. Chan- 
cellor Bowie of Alabama, who lived at Abbe- 
ville, and had a fine opportunity of knowing 
Mr. Calhoun’s early reputation as a lawyer, 
says: ‘ Withthe members of the bar, as well 
as with the people, he stood high in his pro- 
fession. Perhaps no lawyer in the State 
ever acquired so high a reputation from his 
first appearance at the bar, as he did. With 
a towering intellect and untiring energy, he 
could not long remain second to any man in 
any station. Witha mind like his, so logical, 
so profoundly metaphysical, so powerful to 
analyze, and so clear in its conceptions, he 
could not be less than a thorough and suc- 
cessful lawyer. When at thé Bar, the busi- 
ness of the Court was nearly equally divided 
between himself, Mr. Yancey, and my brother 
George.’ At Newberry, he had also a large 
practice. Newberry District was the home 
of his mother’s relations, and by their in- 
fluence he would have received practice 
under any circumstances, but his acknow- 
ledged legal abilities were enough to make 
him, in that district, a leading lawyer, where 
the resident lawyers, until 1810, presented 
no claim to learning or eloquence.” John 
S. Jenkins, in his life of Calhoun, one of the 
best that has ever been written of him, says: 
‘‘He immediately took a place in the front 
rank of his profession, among the ablest and 
most experienced of its members. Clients 


flocked around him, and a lucrative practice | 
was the reward of his long and severe course | 
of study. Had he remained at the bar, his | 


great talents must have enabled him to attain 
a high standing, but he left it so soon, that 
this can be only a matter of speculation.” 





Says Mr. Rhett: “His preparation for the 
bar was so thorough and ample, that, with 
his commanding abilities, on entering it, he 
stepped at once to the head of his profes- 
sion.” These extracts show that Mr. Calhoun 
started out remarkably well in his profession, 
and it omened well for the future. 

Had Mr. Calhoun continued the practice 
of his profession, would he have become a 
great lawyer? This is an interesting ques- 
tion, but a purely speculative one. Into this 
domain of speculation, however, as we have 
already seen, Mr. Von Holst has gone. In 
his judgment, Mr. Calhoun never could have 
become a great lawyer. I will quote what 
he says: ‘Yet he would undoubtedly never 
have become a great lawyer, because he was 
not objective enough to examine his prem- 
ises with sufficient care, while he built his 
argument upon them with undeviating and 
most incisive logic, thereby frequently ar- 
riving at most shocking conclusions with 
nothing to stand upon except a basis of false 
postulates. Moreover, such natures never 
attain greatness, unless they pursue an aim 
which fills the whole head and heart with 
the force of a burning passion, a frame of 
mind into which but few men can be put by 
the common law; and of these few Calhoun 
certainly was not one.” 

I doubt very much if Mr. Calhoun would 
ever have done much on the criminal side of 
the court. It is not likely that criminal 
practice would have been congenial to his 
taste and feelings. Then, besides, it requires 
very little study. In exceptional cases, how- 
ever, even on this side of the court, he would 
in all probability have distinguished himself. 
These would have been cases which ap- 
pealed deeply to his sense of justice and 
right. On the civil side of the court, I do 
not see why he would not have attained to 
great eminence. In the first place, he was 
a man of fine natural endowments. His in- 
tellect far surpassed that of most men. In 
the second place, he had a splendid educa- 
tion, both collegiate and professional. In 
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the third place, he was a man of vaulting am- 
bition and untiring industry. Then besides 
he knew how to grasp great principles. He 
was in the habit of going to the bottom of 
questions. He was never content with a 
mere surface view. The nice distinctions of 
the law, — discriminating one case from an- 
other — would have been to him a delight, 
nor would the investigation of authorities 
have been distasteful to him. Now these 
are the very qualities that go to make up a 
great lawyer. And then, too, he had another 
and higher quality still that would have 
helped to command for him success at the 
bar. He was a man of unusually high char- 
acter. Clients would not have been afraid 
to trust him. Sometimes, however, a young 
lawyer may have all these qualities and yet 
not succeed, because he never has an oppor- 
tunity to show what is in him. But this was 
not the case with Mr. Calhoun. He had 
already come before the public and made a 
good impression. In his case everything 
pointed to high success at the bar. 

Did Mr. Calhoun act wisely in leaving the 
bar and branching out into the wider field of 
politics? It seems to me that he did. It is 
hardly probable that he could have won a 
more splendid reputation as a lawyer than 
he did as a statesman. All of his tastes and 
inclinations ran in the direction of politics 
and statesmanship. From his boyhood he 
had been fond of history. He delighted 
in investigating the principles of government 
and in making nice discriminations therein. 
He had in an eminent degree a logical cast 
of mind. And then, too, he excelled as an 
orator and as a writer. Besides he was an 
indefatigable student. Says Mr. Von Holst: 
‘‘He was a born leader of men, and nature 
had destined him for a_ political career. 
While at college the exciting questions of the 
day had engrossed his attention, and the in- 
telligence and earnestness with which he dis- 
cussed them proved that he would try to 
have a hand in shaping the events of the 


future.” The bent of his mind, the character 


| 





of his gifts, the trend of his thoughts, and 
the inclination of his tastes, all carried him, 
where he properly belonged, into the field 
of politics and statesmanship. 

Might he not, however, have united the 
law and politics? I doubt very much if such 
a course would have been wise. The law is 
proverbially a jealous mistress. Except in 
rare instances, she requires of her votaries 
their undivided attention. It is true some 
men have succeeded in both departments. 
Mr. Webster was not only a great lawyer 
but a splendid statesman. The Dartmouth 
College case alone attested his high rank as 
a lawyer. He was, however, a man of va- 
ried attainments and diversified gifts. It is 
true also that Henry Clay attempted to com- 
bine law and politics; but, though he at- 
tained some prominence at the bar, still we 
are told by Mr. Schurz, his biographer, that 
he never rose to the dignity of being re- 
garded one of the great lawyers of the 
country. And even if he had been so re- 
garded, still his case would have been an 
exceptional one, for he was a magnificent 
orator and a man of magnetic power. Mr. 
Calhoun’s case differed from both of these. 
He was so constituted that whatever he en- 
gaged in received his entire attention. He 
was a man of concentration of thought and 
attention. He did not attempt to do two 
things at once. Thoroughness was one of 
his leading characteristics, and this, in the 
absence of varied gifts, necessitated a 
specialty. 

In studying his life, we find that, when he 
entered politics, though he was elected to 
the legislature at the head of the ticket, 
still there was a prejudice against lawyers at 
the time. This prejudice existed away back 
in colonial times, and even yet it has not 
all been dissipated. We find it true also in 
other States. In reading the history of 
Virginia, we learn that there was at one time 
in that State also a strong prejudice against 
the legal profession. After all, I suppose it 


is nothing more than we can reasonably 
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expect. Lawyers have to prosecute men 
for crimes, — they have to expose rascality 
among the high and low and rich and poor. 
As long as this is the case, there will always 
be some persons prejudiced against them. 
In spite of all this, however, their talents 
command recognition. It was true in the 
time of Mr. Calhoun. He was not only 
elected, but his name was at the head of the 
ticket. And it is true now. We find that 
lawyers abound not only in the State legis- 
latures, but also in the national halls of 
legislation. 

Although Mr. Calhoun had made an un- 
usually brilliant start as a lawyer, still after 
all it is largely a speculative question to what 
degree of eminence he would have attained 
in the legal profession, had he continued 
actively inthis pursuit. His reputation is 
founded not upon what he accomplished as 
a lawyer during the few years he was at the 
bar, but upon what he did as an orator, 
writer, and statesman. 

It has been said by another that it takes 
three generations to make a gentleman. 
However this may be, certainly hereditary 
endowments and ancestral influences as a 
rule have a great deal to do in the develop- 
ment of the highest form of statesmanship. 
While, of course, there are brilliant excep- 
tions, as in the case of Mr. Clay, and more 
notably still perhaps in that of Mr. McDuffe, 
still as a rule hereditary environments have 
much to do with one’s success in the calling 
of a politician and statesman. In this re- 
spect Mr. Calhoun was particularly fortunate. 
In the first place, he was born of a family 
noted, both on the paternal and maternal 
sides, for their patriotic ardor, and he 
was brought up among a liberty-loving 
people. His father, Patrick Calhoun, 
was born in Donegal, Ireland, and his 
mother, Martha Caldwell, was the daughter 
of a Scotch-Irish Presbyterian, and this 
was a good cross,—the fiery zeal, nervous 
impetuosity, and hopeful enthusiasm of 
the Irish tempered by the firmness, hardi- 


hood, good practical judgment, and con- 

servatism characteristic of the Scotch. Thus 

we see that Irish blood flowed freely through 
| the veins of the subject of this sketch, and 
we all know that the sons cf Erin have al- 
ways had a world-wide reputation for their 
| love of liberty and their antipathy for tyranny 
and oppression in every form. In the second 
place, he was brought up at a time and ina 
place favorable for the development of these 
same sturdy virtues. America was then com- 
paratively an unsettled country and priva- 


| tion and hardship were the rule rather than 


the exception. At his father’s knee and 
with his mother’s milk, he imbibed a love 
of freedom and a spirit of independence. 
His father was a man of bold and independ- 
ent spirit. In the frequent contests between 
the white settlers of South Carolina and the 
Cherokee Indians, he took a prominent part, 
and, at the head of a company of rangers, 
he did good service in protecting the infant 
colony. In the Revolutionary struggle, he 
was a zealous Whig and won for himself 
distinction both as a patriot and a soldier. 
The Caldwells, too, were zealous Whigs and 
they proved their faith by their valor on the 
field of battle. Again, not only was Patrick 
Calhoun a brave soldier, but he won for him- 
self also prominence in the political walks 
of life. For thirty years he was a member 
of the legislature. In this way he became 
conversant with public affairs and was thrown 
in contact with the prominent men of the 
country. I have no doubt this had a good 
deal to do with shaping the life and mould- 
ing the conduct of his son. Family talk at 
the fireside is a potential factor in stimulat- 
ing the thought, directing the course, and 
moulding the destiny of children. No doubt 
young Calhoun, when a boy, had often 
heard his father give an account of his deeds 
of daring, relate anecdotes, and tell what he 
knew of the public men of the country. 
Oftener still, perhaps, after his father’s death, 
he had heard these same stories from the 
lips of his mother. The seed thus sown was 
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not unlikely to bear fruit m after years. 
Though John had determined to become a 
farmer and to steer clear of politics, it would 
not be surprising, if, deep down in his heart 
even then, there were a hankering for a 
political life and a secret longing to follow 
in the footsteps of his father and become a 
public man. At any rate there is not the 
slightest doubt that, after he entered politics, 
his father’s course and example had much 
to do with shaping his own. We find this 
fact strikingly exemplified and illustrated by 
an incident which happened in his father’s 
political life taken in connection with the 
general course which the son pursued 
throughout his long political career. When 
the Federal constitution was submitted to 
the people of South Carolina for their adop- 
tion, we learn that Patrick Calhoun opposed 
it on the ground that it allowed other people 
than those of Carolina to tax the people of 
the State, thus violating the principle of 
taxation without representation. Is it at all 
surprising that his distinguished son should 
afterwards have become the great exponent 
of States rights and a strict observance of 
the Constitution? 

Like father like son, as a general thing is 
a pretty safe rule to go by. The hereditary 
instinct, the bent of his mind, and the trend 
of his thought were all illustrated not’ only 
by the subject which he selected for his 


graduating essay, namely, “ The qualifications | 


necessary to become a perfect statesman,” 
but also by a circumstance which hap- 
pened while he was a student of Yale Col- 
lege, and which is almost invariably men- 
tioned by those who write about him. It 
seems that on one occasion during his senior 
year he got into an argument in the class- 





room with his distinguished preceptor, the | 


president of the college, Dr. Dwight, as to | 


what is the legitimate source of power. The | 


learned doctor was an ardent Federalist, and 
young Calhoun was one of a few in a class 
of more than seventy members, who were 
avowed Republicans in their political prin- 


ciples. Party feeling was bitter at the time, 
and this discussion was an animated one, 
though entirely friendly. The class was re- 
citing on the chapter on Politics in Paley’s 
“Moral Philosophy.” Mr. Calhoun did not 
hesitate to avow and maintain in a vigorous 
way his Republican principles, —that the 
people were the legitimate source of power. 
The debate exhausted the time allotted to 
the recitation. So ably did Mr. Calhoun 
maintain his side of the question and so 
favorably did he impress his preceptor that 
the latter remarked afterwards to a friend 
that ‘“‘the young man had talent enough to 
be President of the United States.” Indeed 
he went even further and made the predic- 
tion already referred to on an earlier page. 
The two terms in which Mr. Calhoun graced 
the vice-presidency were a sufficient veri- 
fication of his distinguished preceptor’s 
prophecy. 

While Mr. Calhoun was in the law school 
at Litchfield, Connecticut, he joined a 
debating society and took an _ active 
part in it, in this way improving his 
talents for extemporary speaking. In 
reading Mr. Clay’s life we learn that he also 
was a member of a debating society while 
receiving his professional education. And 
in taking this step, both of them acted wisely. 
The training received in a literary society is 
an invaluable part of a collegiate education. 
It develops what there is in a boy, gives him 
self-confidence, improves his style as a de- 
bater and a writer, and adds to his grace as 
a speaker. It also strengthens the attach- 
ment which a man feels in after years for 
the institution in which he was educated. It 
is indeed surprising how strong is the at- 
tachment which some men feel for the liter- 
ary society to which they once belonged. 
Not long ago I heard of a distinguished 
judge in a western State writing back for a 
badge of the society of which he was a 
member some twenty-five years ago. I know 
a distinguished member of the bar of Wash- 
ington City, who is as loyal and true now to 
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the college society of which he was a mem- 
ber years ago as he was the day he gradu- 
ated. And these are by no means excep- 
tional cases. The college literary society 
should be fostered in every possible way. I 
have sometimes thought that the secret 
fraternities, which are so much in vogue in 
these latter days, tend to impair the useful- 
ness and value of the college literary society. 
The student body of every educational in- 





stitution should be encouraged in their effort 
to build up their college society. Where it 
is possible, they should have a hall and 
library of their own. These will not only 
contribute to their comfort, pleasure, and 
improvement, but in addition they will 
awaken in them a spirit of pride and self- 
respect, which will benefit them not only 
while they are in college but ever after- 
wards. 


CITIZENSHIP IN CEDED TERRITORY. 


By James W. STILLMAN. 


MONG recent events in our national his- 
tory perhaps there is none of greater 
importance than the ratification by the Sen- 
ate of the United States of the treaty of peace 
between the United States and Her Majesty 
the Queen Regent of Spain, on Monday, 
February 6, 1899, by which Spain relin- 
quished all claim of sovereignty over, and 
title to, Cuba, and by which the Philippine 
Islands, the island of Porto Rico and other 
islands, then under Spanish sovereignty in 
the West Indies, and the island of Guam, in 
the Marianas or Ladrones, were ceded to the 
United States as a part of its territory. Con- 
cerning the justice of the terms of settlement 
of the war between the two nations therein 
specified, the writer will express no opinion, 
but will confine his observations to the ques- 
tion whether or not the treaty in any of its 
provisions is repugnant to the Constitution 
of the United States. 

The first provision of the Constitution re- 
lating to treaties is the following :— 

He (the President) shall have power, by and 
with the advice and consent of the Senate, to make 
treaties, provided two-thirds of the Senators pres- 
ent concur. (Clause 2, Section 2, of Article II.) 

A treaty is an agreement or a compact be- 
tween two or more sovereign States, negoti- 





ated by authorized agents thereof and duly 
ratified by the sovereign power of each of 
the respective parties thereto. By means of 
treaties only, foreign territory always has 
been acquired by our Government, except in 
the cases of Oregon, the Guano Islands, the 
Midway Islands, and a few others which were 
acquired by discovery, exploration, and oc- 
cupation, —a right recognized by the law of 
nations (Vattel, Book I., Chapter XVIII, 
Section 207, p. 99.), and in that of the Ha- 
waiian Islands, which were annexed by a joint 
resolution of Congress, in violation of the Con- 
stitution, as the writer contends ; for although 
the possession of such territory has been and 
may be, one of the results of wars with other 
nations, it never has enlarged nor can enlarge 
the limits of the United States by becoming 
a part thereof, except by means of the treaty- 
making power. (Fleming v. Page, 9 How- 
ard,614.) So that while it is true that Con-_ 
gress is not prohibited by the Constitution 
from declaring or from waging wars of con- 
quest against other nations, such wars have 
always been contrary to the policy of our 
Government ; and whenever we have come in- 
to the possession of territory as a result of 
a war, such territory has never been made a 
part of our domain except by means of a trea- 
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ty of peace between the two countries. There- 
fore it has become a well-established rule 
that a treaty is practically the only constitu- 
tional method by which territory can be 
acquired ; although that can also be done and 
has been done by discovery, exploration, 
and occupation as above stated. 

Conceding, then, that territory may be 
rightfully and constitutionally acquired by 
the United States in the manner above in- 
dicated, the next statement to be made is 
that all treaties of whatever nature in order 
to be valid must be in accordance with, and 
not repugnant to, the Constitution. A treaty 
which would violate any of the provisions 
of that instrument or would destroy our form 
of government would be absolutely null and 
void. Although, according to Article VI. of 
the Constitution, all treaties made under 
the authority of the United States, like the 
laws enacted by Congress in pursuance there- 
of, are a part of “the supreme law of the 
land,” no treaty can supersede the Constitu- 
tion either by increasing or by diminishing 
the powers possessed by the different de- 
partments of the Government; nor can it do 
so either by adding to or by subtracting from 
the rights, privileges, or immunities enjoyed 
by the citizens of the United States. And as 
the Supreme Court has full power to declare 
an act of Congress unconstitutional, so it has 
the same power to make that declaration con- 
cerning a treaty; for it would be absurd to 
hold that the latter question is without the 
jurisdiction of that tribunal while the former 
is within it. 

In the light of these general principles 
concerning the validity of which there can 
be no reasonable doubt in the minds of in- 
telligent persons, let us examine one of the 
provisions of the treaty under consideration. 
This is Article 1X., which reads as follows: 


Art. 9.— Spanish subjects, natives of the pen- 
insula, dwelling in the territory whose sovereignty 
Spain renounces or cedes in the present treaty, 
may remain in said territory or leave it, maintain- 
ing in one or the other case all their rights of 


| 
| 








property, including the right to sell and dispose 
of said property or its products ; and, moreover, 
they shall retain the right to exercise their in- 
dustry, business or profession, submitting them- 
selves in all respects to the laws which are ap- 
plicable to other foreigners. 

In case they remain in the territory, they may 
preserve their Spanish nationality by making in a 
registry office, within.a year after the interchange 
of the ratifications of this treaty, a declaration of 
their intention to preserve said nationality. Fail- 
ing this declaration, they will be considered as 
having renounced said nationality and as having 
adopted that of the territory in which they may 
reside. 

The civil rights and political status of the na- 
tive inhabitants of the territories hereby ceded 
to the United States shall be determined by 
Congress. 


It will be perceived that this article of the 
treaty assumes to confer upon Congress the 
power to determine the civil rights and the 
political status of the native inhabitants ot 
the Territories ceded thereby to the United 
States. This provision raises the question 
whether or not the civil rights and the pollit- 
ical status of these people are determined by 
the Constitution; and if they are, whether 
or not the treaty can confer upon Congress 
a power which is not conferred upon it by 
that instrument? In other words, can a 
treaty enlarge the limited power which Con- 
gress now has over the subject of citizenship? 
Previous to the adoption of Article XIV. of 
the Amendments of the Constitution, the sub- 
ject of citizenship was under the complete 
control of the several States; and no person 
could be a citizen of the United States who 
was not a citizen of some particular State. 
At that time the only power which Congress 
possessed over this subject was ‘to establish 
an uniform rule of naturalization.” (Clause 
4, Section 8, Article I.) The first sentence of 
the first article just cited reads as follows : — 


All persons born or naturalized in the United 
States, and subject to the jurisdiction thereof, are 
citizens of the United States and of the State 
wherein they reside. 














YIM 





Citizenship in Ceded Territory. 205 





The last sentence thereof is the following: 

The Congress shall have power to enforce, by 
appropriate legislation, the provisions of this 
article. 

According to this provision of the Con- 
stitution a person who is a citizen of the 
United States is so without regard to his 
citizenship of a particular State, thereby re- 
versing the rule on this subject existing pre- 
vious to the adoption of this amendment; 
and the only additional power which Congress 
now possesses in regard to it is to pass such 
laws as may be necessary to insure to each 
citizen the full enjoyment of the rights, priv- 
ileges and immunities of citizenship, but not 
to increase or to diminish those rights, priv- 
ileges and immunities. The question of 
citizenship being determined by the Consti- 
tution, therefore, Congress has no other 
control over it than that which is conferred 
upon that body thereby; and consequently 
no further authority can be granted to it by 
the treaty-making power. 

It will be noticed that according to this 
article, “‘all persons subject to the jurisdic- 
tion of the United States are citizens of the 
United States.” These words suggest the 
question whether or not the inhabitants of 
the islands ceded to this nation by the treaty 
under consideration are now subject to its 
jurisdiction? It is a well-established rule of 
public law that a nation by annexing terri- 
tory becomes entitled to the allegiance of its 
people; and therefore the latter must be- 
come subject to the jurisdiction of the for- 
mer; for, according to the American theory 
of civil government, there can be no alle- 
giance where there is no citizenship. To use 
the language of Chief Justice Marshall, who 
delivered the opinion of the Supreme Court 
in the case of American Insurance Co. v. 
Canter, 1 Peters, 542, ‘ The relations of the 
inhabitants with their former sovereign are 
dissolved, and new relations are created be- 
tween them and the government which has 
acquired their territory. The same act which 
transfers their territory transfers the alle- 





giance of those who remain in it.” According 
to this decision, the treaty having been rati- 
fied by the sovereign power of each of the 
respective parties thereto, the inhabitants of 
the ceded territory now owe allegiance to 
this country, and are completely subject to 
its jurisdiction. Their allegiance having thus 
been transferred from Spain to the United 
States, they have become citizens thereof ac- 
cording to the general principle just enun- 
ciated; for although they were not born in 
this country they have been as effectually 
naturalized therein by the annexation of 
their territory to it as though that had been 
done according to the existing statute on 
the subject of naturalization. In support of 
this contention the writer cites the following 
sentence from the opinion of the Supreme 
Court which was delivered by Chief Justice 
Fuller in the case of Boyd v. Thayer, 143 
U. S., 162: — 

‘‘Manifestly the nationality of the inhab- 
itants of territory acquired by conquest or 
cession becomes that of the government 
under whose dominion they pass, subject to 
the right of election on their part to retain 
their former nationality by removal or other- 
wise, as may be provided.” 

This being the law, the clause in the 
treaty assuming to vest in Congress the 
power to determine the civil rights and the 
political status of these people can have no 
force, they having already become American 
citizens by virtue of the above-mentioned 
provision of the Federal Constitution. 

All of the previous treaties annexing ter- 
ritory to the United States were made and 
ratified before the adoption of Article XIV. 
of the Amendments of the Constitution; and 
as at that time there was no constitutional 
provision defining citizenship, there was less 
reason to deny to the treaty-making power 
the right to determine the civil rights and 
the political status of the inhabitants of the 
Territories then acquired, than there is to 


‘deny to that power the same right in the 


present instance; but in none of those 
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treaties was there any provision relegating 
that subject to the control of Congress; 
which fact clearly shows that the present 
treaty is in this respect entirely without pre- 
cedent in the history of the United States. 

These people being now citizens of the 
United States are justly entitled to the same 
rights, privileges and immunities which are 
enjoyed by the citizens residing in the other 
Territories which are under the jurisdiction 
of the Federal Government; and as Article 
XV. of the Amendments of the Constitution 
provides that ‘The right of citizens of the 
United States to vote shall not be denied or 
abridged by the United States or by any 
State on account of race, color, or previous 
condition of servitude,” there can be no de- 
nial of the right of suffrage to any of these 
newly-made citizens on either of the grounds 
above stated; although it may be denied to 
them for the same reasons for which that is 
now done to other citizens. In other words, 
the women and the minors among these peo- 
ple may suffer the same political disabilities 
which are now suffered by our native women 
and minors. But any law which Congress 
may enact which shall discriminate in favor 
of our native citizens and against those who 
are made citizens by this treaty, so far as 
the right to vote is concerned, will be in 
contravention of this provision of the Consti- 
tution. The writer is of the opinion, there- 
fore, that in so far as the treaty attempts to 
authorize Congress to determine the civil 
rights and the political status of the inhab- 
itants of our newly-acquired Territories, it is 
manifestly unconstitutional and consequently 
null and void. 

As the views above expressed by the 
writer may appear to be inconsistent with 
those stated by him in his article entitled 
“Territorial Sovereignty,” which was pub- 
lished in the issue of THE GREEN BaG for 
January, 1899, he will say that he has treated 


this subject according to what he under- | 


stands to be the law bearing upon it, as ex- 





he dissents from the decisions of that 
tribunal affirming the complete power of 
Congress over the Territories; and he has 
endeavored to indicate some of the conse- 
quences of that construction of the property 
clause of the Constitution. In his opinion, 
the Territories are zo¢ a part of the United 
States; nor are their inhabitants citizens of 
the United States; and as the Constitution 
was made by and for the States only, it does 
not extend and cannot be made to extend 
to the Territories, except by the consent of 
the people residing therein; and as Con- 
gress has no power to legislate for any other 
persons than those over whom the Consti- 
tution does extend, it necessarily cannot do 
so for the people who reside outside of the 
boundaries of the United States unless they 
also consent to such legislation. The Con- 
stitution is binding on the States only, be- 
cause the thirteen original ones gave their 
consent to it when they ratified it; and the 
others did so when they voluntarily entered 
the Union in pursuance of acts of Congress 
passed for that purpose, — the Government 
having only such powers as the people have 
conferred upon it; and while they had the 
right to delegate to it unlimited power to 
legislate for themselves, they had no right 
to, and did not, delegate to it the power to 
legislate for others; and as the people of 
the Territories had no part in the formation 
of the Constitution, and as they have never 
ratified it, they are not and cannot be bound 
by it, although they may acquiesce in such 
laws as Congress may enact for them, if they 
choose to do so. It is true that legislation 
is necessary to enforce the provisions of the 
Constitution in the States; but no such legis- 
lation can properly accomplish the same 
result in the Territories, as the laws of the 
United States do not extend and cannot be 
made to extend where the Constitution does 
not, except by the consent of the people 
who are therein sought to be brought under 


| them; and the same principle applies with 


pounded by the Supreme Court, although | equal force to treaties. It follows, therefore, 
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according to the view which the writer holds, 
that the Territories, not being a part of the 
United States, their inhabitants are not cit- 
izens of the United States, and for that 
reason Congress has no rightful authority 
to legislate for them. If this be true, our 
Government has no right to take jurisdiction 
over any foreign territory without the con- 
sent of its inhabitants; nor does any other 
nation possess the power either by treaty or 
otherwise to transfer to us its jurisdiction 
over any of its colonies or dependencies 
without their consent also; nor can we 
accept such jurisdiction under the same 
circumstances. 

The most common ground on which the 
power to govern the inhabitants of territory 
lying outside of the boundaries of the United 
States, is sought to be justified, is the right to 
acquire it, this having been asserted in nearly 
all of the decisions of the Supreme Court 
relating to this question. But it is difficult 
to perceive how one nation, by ceding to 
another any part of the soil which it owns, 
can also cede to that other political jurisdic- 
tion over the people who reside upon it, 
unless they consent to the latter cession. 
Territory is property; and as such it can be 
transferred from one owner to another; but 
dominion over persons, according to our 
theory of government, is not property in any 
sense of that word; and therefore it can 
neither be given nor sold by one nation to 
another. Our Government has an undoubted 
right to purchase, or to receive as a gift, any 
species of property from any other govern- 
ment or from any person or persons; but it 
cannot buy or take from either of them that 
which, according to our Constitution, is not 
property ; and as that instrument now reads, 
no human being can be owned by another 
or by others within our domain; and so it 
is impossible for us either to purchase or to 
accept as a present the inhabitants of the 
ceded islands, even if Spain had the right 
either to sell or to give them to us, which 
she has not. The right to acquire territory 








therefore, does not include the right either 
to own or to govern the people who occupy 
it; and so we can have no rightful juris- 
diction over them without their consent 


thereto. 

Although one nation has the power to 
transfer to another any portion of its own 
property, it has no such power over that of 
its citizens or of its subjects; and therefore, 
if any part of the soil of either of the islands 
above mentioned is the private property of 
any of its inhabitants, it cannot be ceded by 
Spain to the United States. This assertion 
is in accordance with the unanimous decision 
of the Supreme Court, which was delivered 
by Chief Justice Marshall, in the case of 
United States v. Percheman, 7 Peters, 87. 
On this point the court said: — 

“A cession of territory is never under- 
stood to be a cession of the property be- 
longing to its inhabitants. The king cedes 
that only which belonged to him. Lands he 
had previously granted were not his to cede. 
Neither party could so understand the ces- 
sion. Neither party could consider itself as 
attempting a wrong to individuals, con- 
demned by the practice of the whole civi- 
lized world.” 

Consequently, if the treaty under consid- 
eration attempts to convey to this country, 
land or other property owned by the people 
of the ceded Territories, it is contrary to the 
above quoted opinion of the Supreme Court. 

In support of the writer’s contention that 
the mere acquisition of territory does not 
necessarily include the power to govern its 
inhabitants, he will quote the following 
remarks made by the Hon. Lewis Cass of 
Michigan, in a speech in the Senate of the 
United States, on January 21, 1850. Dis- 
cussing this point, Mr. Cass said: — 

“The treaty-making power is clearly com- 
petent to acquire territory ; thoughthe prop- 
osition that acquisition necessarily brings 
with it the authority of legislation is another 
and quite a different question. 
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‘‘The treaty-making authority acquires 
territory by treaty. The power to dispose 
of it, and the power to admit it into the 
Union, when formed into States, are both 
expressly given, and of course if not given 
could not be exercised. The power to legis- 
late for it is not given; and how, then, can it 
be exercised? It is clear that the idea of 
legislation is not included in the idea of 
acquisition, nor so closely connected with 
it that the one power cannot be exercised 
without the other.” (Appendix to the 
Congressional Globe, First Session of the 
Thirty-first Congress, page 63.) 

As this is the opinion of one of the most 
distinguished statesmen and eminent consti- 
tutional lawyers whom this country has pro- 
duced, it ought to remove any possible doubt 
which may exist in the mind of the reader 
concerning the truth of the proposition that 
the right to acquire territory does not neces- 
sarily imply the power either to institute gov- 
ernments over, or to legislate for, the people 
who reside upon it. 

To subject either the Filipinos or the Porto 
Ricans to a government to which they are 
opposed, is to create a system of slavery over 
them which is prohibited by our Constitu- 
tion. For although we do not and shall 
not assume to own them as chattels, any 
government which we*may establish over 
them, against their protests, will be but a 
modified form of slavery; for that word 
does not necessarily imply property in hu- 
man beings, as any person who is entirely 
subject to the will of another is the slave of 
that other, although not necessarily his prop- 
erty. The word “slavery” is thus defined 
by Webster: ‘‘ Bondage; the state of entire 
subjection of one person to the will of an- 


other.” If, therefore, the people of either 


of these provinces are to become entirely 
subject to the will of the citizens of the 
United States, the former will become the 
slaves of the latter; and if this clause of the 
treaty is designed to produce this result, it 








| 
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is manifestly unconstitutional and therefore 
an absolute nullity, although the treaty may 
be valid in other respects. 

But, conceding for the purpose of the 
argument, that Congress can rightfully leg- 
islate for the people of Territories which are 
not a part of the United States, such legis- 
lation must be of the same character as that 
to which our own citizens are subjected; 
and, therefore, the people of the Spanish 
islands above mentioned must be governed 
according to our own Constitution and laws, 
and not according to those of Spain. To 


| use the language of the Supreme Court, “ It 


cannot be admitted that the king of Spain 
could, by treaty or otherwise, impart to the 
United States any of his royal prerogatives ; 
and much less can it be admitted that they 
have capacity to receive, or power to exer- 
cise them. Every nation acquiring terri- 
tory, by treaty or otherwise, must hold it 
subject to the constitution and laws of its 
own government, and not according to those 
of the government ceding it.” (Pollard’s 
Lessee v. Hagan, 3 Howard, 225.) Conse- 
quently, in so far as the treaty assumes to 
authorize the United States to establish a 
government in the Philippine Islands or in 
Porto Rico which is not republican in form, 
it is contrary to the fundamental principles 
upon which this Government was founded ; 
and for us to govern the people of these 
islands in the same manner in which Spain 
has heretofore governed them, is to be guilty 
of gross inconsistency, to say the least. The 
only proper and consistent course for the 
United States to pursue in the present 
instance, is to obtain the consent of these 
people to be governed by it, before attempt- 
ing to establish a government over them; 
and in case they refuse to consent to such a 
government, it ought to withdraw its officers 
from these islands, allowing them to form 
their own governments and to become in- 
dependent nations, which they have a per- 
fect right to do. 
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LEGAL POSITION OF WOMEN IN ANCIENT GREECE. 


By R. VasHon ROGERS. 


«¢ And when a lady’s in the case 

You know all other things give place.” 

HE comedians of Athens thought no 

abuse of woman too bitter or too 
coarse ; and even in the solemn tragedies we 
are told such things as that ‘one man is 
better than ten thousand women.” Aris- 
totle, the philosopher par excellence, speaks 
of the female sex as by nature worse than 


-the male, and Plato says it is far harder for 


women than for men to attain to virtue. A 
satiric poet gives it as his opinion that a man 
has only two very pleasant days with his wife, 
the one when he marries her, the other when 
he buries her. A comic poet remarks pithily, 
“woman is the immortal, necessary evil.” 
Euripides says, ‘“‘ Terrible is the force of the 
waves of the sea; terrible is the rush of a 
river and blast of hot fire; terrible is poverty, 
and terrible are a thousand other things; 
but none is such a terrible evil as is woman.” 

Yet strange to say all these obiter dicta 
can be matched by others from the same 
authors praising woman to the skies. Hence 
we close a study of women, doubting. The 
trouble is that almost all we know of women 
is told by men, and men rarely write dispas- 
sionately of women; not only is it told by 
men, but it is told by men for men. 

In Athens the power of a father over a 
newly-born child was little limited by law. 
An infant that he did not wish to bring up 
might be exposed, or even killed. Daughters 
were often exposed, but fortunately, the ex- 
posure was generally so arranged that the 
sorrowing parent might be consoled with 
the idea that the infant would not perish, 
but be found by some tender-hearted being 
who would adopt it and bring it up. Before 
the days of Solon a father could pawn or 
sell his children, but the laws of that legis- 
lator forbade such things, except in the 





case of unmarried daughters who had been 
led astray from the paths of virtue and se- 
duced. If a father hired out his child for 
immoral purposes he not only lost all claim 
upon her for assistance in his old age, but 
was also liable to punishment. 

The law compelled every father to see 
that his sons were educated in music and 
gymnastics (music included everything that 
pertained to the culture of the intellect and 
the emotions; gymnastics all belonging to 
the training of the body). The education 
and culture of girls, however, was left merely 
to custom and tradition, and was solely a 
matter of the household and family, and was 
in no wise regulated by legal provisions. A 
girls’ school did not exist; they were taught 
at home by their mothers and women 
servants. The life of the daughters was con- 
fined almost entirely to their homes and to 
domestic intercourse with their friends and 
relatives. 

Some writers have spoken of the unfor- 
tunate class called Hetairae as if they, with 
education and accomplishments, occupied 
the place held in modern days by the leaders 
of feminine society. This was not so, for 
with the exception of one or two remarkable 
women, the accomplishments of the Hetairae 
very seldom went beyond flute-playing and 
witty, though too often coarse, repartee. 
Their houses were constant scenes of de- 
bauchery ; when they appeared abroad they 
were treated with contumely and were the 
objects of coarse jests and jokes, and usually, 
with them, life ended in misery and squalor. 
Sometimes they were slaves. 

In the historic days of Greece the women 
of Athens were the most secluded, those of 
Sparta the least. In Athens unmarried girls 
were scarcely allowed to leave the gynaeceum 
except when a religious festival occurred. If 
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a wedding or a funeral was passing by they 
might perchance be permitted to go as far 
as the front door of the house and, in the 
absence of strangers, might even enter the 
men’s court, but such an event was unusual. 
The door of the woman’s apartment was 
tightly closed against all men save the 
master of the house, and a few highly 
privileged and near relatives. 
breaks in the monotony of their lives were 
afforded by the great religious festivals, 
and then even high-born maidens walked 
through the streets in procession, sometimes 
dancing as they went. Occasionally, too, 
they were allowed to attend dramatic per- 
formances. 

No woman could legally be a party to 
any contract involving an amount of greater 
value than a bushel and a half of barley. In 
all legal proceedings she had to be repre- 





The only | 





sented by a lawfully qualified agent or guar- | 
dian. As long as she remained in her | 


father’s house he was her guardian (or 
kurios) when he went to Hades her next 
male relative (according to the Athenian 
law of succession), became such. If she 
married, her husband filled that office while 
they lived together; if he died and she re- 
mained in his house her sons, or their guar- 
dian, took his place. If she returned to her 
original family home, owing to her husband 
crossing the Styx, or to her being divorced, 
she again came under the guardianship of 
her next of kin. 

At funerals, in Athens, the male relatives 
walked before the bier, the women followed 


‘after it. No woman under the age of sixty 


was allowed to enter the place where a 
corpse lay, nor to follow the bier unless she 
was a relative not more distant from the late 





departed than a first cousin once removed, | 
nor unless she was thus related could she | 


enter the room until some time after the 
dead had been removed. The Greek had a 
fear that the soul of the deceased might pass 
into the body of the woman, and thus be 
born again of her, and if he had to revisit 


glimpses of the moon he wished to still be 
in his own family. 

In Sparta the law ordained that the girls 
should have a musical and gymnastic edu- 
cation similar to the boys. They were 
trained in running, leaping, wrestling and 
throwing the spear and discus, in dancing 
of various kinds, and in the singing of 
choruses. These exercises were shared in by 
the Spartan youths, who were all clad almost 
in the fig-leaf style of garment, and these 
joint performances were intended to lead on 
to matrimony, and Plato says they “ drew 
the young men and maidens to marriage as 
necessarily by the attraction of love, as a 
geometrical conclusion is drawn from the 
premises.” 

In the days of myths and legends, when 
suitors were numerous, the father of the 
popular girl put the young men to a physi- 
cal test: Antaeus had a race, and such a 
course was suggested as a means of settling 
the claims of Penelope’s suitors. Danaus, 
also, who was blessed with half a hundred 
daughters, had a trial of speed: the winner 
had first choice of the girls; the second in 
second pick; and so on to the last. Those 
who had no claimants had to wait until a 
second race was prepared. 

In Athens monogamy alone was recognized 
by law; no one could be married to two 
persons at the same time. Limitations as to 
choice were few; a man might not marry his 
mother, grandmother or great-grandmother, 
nor a lineal descendant, nor his uterine 
sister: but he might marry his niece or his 
aunt (if he chose), or his half sister who had 
the same father as himself. Near relatives 
often married to keep property in the fam- 
ily. The law provided thatthe nearest relative 
whether married or not should be entitled 
to marry an heiress when her father died, 
and receive the inheritance with her. In re- 
turn for this privilege he was obliged, if not 
by law, yet by custom and tradition, so soon 
as he had several sons, to appoint one of 
them to inherit the wife’s property, that the 
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house of the maternal grandfather might 
thus be restored and perpetuated, and that 
the gods should not be deprived of the wor- 
ship of any family. 

Marriages in Greece were entered into, by 
men, more from motives of prudence than 
of sentiment. The population of the state 
had to be maintained, and each man wished 
to leave behind him sons who would con- 
tinue his religious duties to the deities, at- 
tend to his own funeral rites and perform all 
the legal ceremonies at his tomb. The 
selection of a future partner, except in Sparta, 
was a matter in which only in rarest cases 
had the bridegroom a voice; still less were 
the bride’s views consulted. The parents set- 
tled the whole matter, assisted sometimes bya 
match-maker, who was usually an old woman 
of a class not very highly respected. Mod- 
esty was the chief quality sought for in a 
bride. 

The young people had little opportunity, 


- at least in Athens, of making the acquain- 


tance of one another before the marriage day. 

Plato thought that a woman should marry 
between eighteen and twenty, a man between 
thirty and thirty-five. Aristotle says eighteen 
for the woman, and thirty-seven for the 
man. The Greeks were generally much 
older than their wives. Solon would not 
allow a young man to marry a rich old 
woman; if he found such a fellow he would 
carry him off and give him to a poor girl 
who wanted a husband. 

In Athens, without a betrothal and formal 
nuptial contract the marriage was illegal 
and the children born in it were illegitimate. 
A maid could only be legally betrothed, or 
disposed of to a man, by her guardian — her 
father, or, if he were dead or absent, then, 
her brother (if she had several brothers, 
they had to act together), or her paternal 
grandfather. If none of these persons were 
alive, and her father had not betrothed her 
by will, it was essential to her lawful mar- 
riage that the archon should adjudge her to 
the nearest male relative who wished to take 





her to wife. Should the girl be so poor that 
none of her relations wanted to have her, 
then the nearest relative was compelled to 
dower her (in which case he probably had 
the right to betroth her), or marry her; if he 
married her a formal betrothal to himself 
was not necessary, the introduction of the 
bride at the wedding-feast to the husband’s 
kinsfolk and acquaintances sufficing to con- 
stitute a legal marriage. (Marriage by the 
guardian was called ‘“ exguesis,” — by the ar- 
chon ‘epidikasia.”) We know not what 
period usually elapsed between the engage- 
ment, or betrothal, and the actual marriage ; 
nor whether the young people were allowed 
to see one another in case of a lengthy time 
elapsing. 

When the State had been satisfied by these 
formalities, the gods of the city, especially 
those interested in marriages, had to be con- 
ciliated by religious ceremonies, sacrifices and 
prayers ; these were chiefly performed by the 
bride and her parents. In many places she 
sacrificed her hair, or her toys, to some local 
nymph. On the wedding day both bride 
and groom washed in water specially brought 
by young boys or maidens, from the fountain 
Callirrhoe. A feast took place, after due 
sacrifices, at the residence of the bride’s 
father, and this was one of the few occasions 
when men and women eat together. These 
wedding banquets became so luxurious that 
at last the State had to legislate on the sub- 
ject. Plato would not have allowed husband 
and wife to ask more than five friends and 
five relatives each — that is twenty in all, on 
any occasion; and in the fourth century 
before Christ, a law was passed limiting the 
number to thirty for weddings, and instruct- 
ing the officials who had charge of the 
women to enforce the law; and so particular 
were these men that they often entered the 
house where a wedding feast was in progress, 
counted the guests and turned out all be- 
yond the legal number. Coleridge’s ancient 
man, the bright-eyed mariner, who held with 
his glittering eye the wedding guest who 
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could not choose but hear, could not have 
been more objectionable than these intrusive 
“ gynatkonomot.” 

When the feast was over, and the libation 
and prayers to the gods concluded, the 
bride was taken to her new house in a 
chariot, enveloped in a veil and carrying a 
vessel for roasting barley; her mother bore 
two torches lighted at the paternal hearth. 
The groom’s mother, also carrying torches, 
met her at the door; a shower of fruit and 
sweetmeats greeted her as she entered her 
new home, and at her chamber door she ate 
a quince (according to Solonic law) to give 
sweetness to her breath, or because it was 
symbolic of fruitfulness)s The hymeneal 
songs of her companions were her lullaby 
and her reveille. In some places on the 
morrow after the wedding the husband went 
and remained with his mother-in-law until 
his bride sent him an article of clothing, as 
a present, to induce him to return to her. 
Then came a feast given by the groom, or 
his father, at which the bride was presented 
to the members of her husband’s clan. 

Marriage was compulsory under Solon, 
but this law fell into disuse and in later days 
bachelors were subject to no disadvantage in 
Athenian territories. 

In the days of Pericles a law was passed 
to the effect that no one could be a citizen 
unless both his parents were citizens; but at 
various times the right of intermarriage with 
citizens of other places was permitted. This 
law of Pericles was probably an old law of 
Solon’s, revived. 


In Sparta women were brought up solely | 


for the good of the State. There a woman 
had but two duties to perform: to sustain 
and incite the valor of the men, and to bring 
forth strong and healthy children. From 
early youth her frame was strengthened by 
athletic exercises, and, as the result, the 
Laconian women were universally acknowl- 
edged to be the most healthy and beautiful 
women in Greece. Here the women were 
more respected than elsewhere. The domes- 








tic relations between husband and wife more 
closely resembled our own in Sparta, than 
elsewhere in Greece. A Spartan addressed 
his wife as ‘‘ Mistress,” she was his partner, 
not a mere housekeeper. The other Gre- 
cians thought the Spartans henpecked, but 
itwas not so. Plutarch says, ‘ The Lacede- 
monians always hearken to their wives, and 
the women are permitted to interfere more 
with public business, than the men are with 
domestic concerns.” In fact women have 
rarely in modern days enjoyed an authority 
and distinction as great as they did in Sparta 
from its earliest history to the death of 
Cleomenes, B. C. 220. In Crete and Cryene 
they were almost equally well treated. 

The Greek paid little attention to individ- 
ual wishes or individual freedom, the individ- 
ual was for the State, not the State for the 
individual. It was necessary for the Spar- 
tans to be a race of soldiers; and as women 
were an integral part of the State they had 
to contribute towards that result. The 
regulations for this purpose are ascribed to 
Lycurgus, and the one object of all legisla- 
tion concerning women in the best days of 
Sparta was to procure a first-rate breed of 
men. The one function which woman had 
to discharge was that of motherhood. The 
Spartans wanted strong men, brave men, 
resolute men: the mothers must therefore 
be strong, brave and resolute. All the care 
and attention possible was devoted to the 
physical training of their women. From 
their earliest days the girls engaged in 
gymnastic exercises, and when beyond child- 
hood, they entered into contest with each 
other in wrestling, racing and throwing the 
quoit and javelin; they engaged in similar 
contests with young men, stripping like 
them before the assembled multitudes. Thus 
no sickly maiden could pass herself off as 
healthy. These athletics gave mental tone 
as well as physical strength. The girls 
mingled freely with the young men, knew 
them well, and attachments were formed 
long before the time of marriage. All this 
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training was deliberately contrived to fit 
them to become mothers. All the Spartan 
women had to marry, except the sickly ones 
who were not permitted to do so. No 
sound and healthy girl ever thought of not 
marrying. The law-giver was successful in 
his object; for four or five hundred years, 
there was in Sparta generation after gener- 
ation of the strongest men that possibly ever 
existed upon the face of the earth and these 


‘men were among the bravest of the brave. 


The State claimed authority over all the 
children. Soon after birth they were brought 
before government inspectors, each was ex- 
amined as to his form and probable healthi- 


ness; if the infant was deformed or a 
weakling the sentence of death was passed 
upon it. 


The maidens were not allowed to marry 
too young. The law looked upon woman 
only as a mother, and had no rules or 
regulations for her when she ceased to be 
such. Aristotle tells us that in his day they 
had become incorrigible and luxurious, and 
ruled their hubands. ; 

Whoever in Sparta desired a maiden in 
marriage had to get the consent of her father, 
or of the kinsmen under whose authority 
she was. When there were rival claimants 
for the hand of an heiress the king decided 
the matter. Permission being gained, the 
happy suitor proceeded to take possession 
of his bride by a kind of forcible abduction ; 
this mock capture (a reminiscence of early 
days), was the form of marriage. The hus- 
band took his bride to the house of a female 
relative; this woman cut off the bride’s hair 
close to the scalp, dressed her in male attire 
laid her on a mattress and left her in the dark, 
bidding her abide events. The bridegroom 
on returning from his customary meal, 
stealthily crept in and carried her to another 
couch. Even after this she was not taken 
to his house, but left either with this relation 
or at her own home, lest the pair should too 
soon tire of each other. He visited her 
clandestinely, and kept up the réle of bache- 





lor life until the first child was born. Some- 
times several children were born without the 
young people seeing each other by daylight. 
When at last the husband carried her home 
he often took her mother with her. Similar 
marriage practices prevailed in Crete. 

Marriage was demanded by the law of 
every citizen who was in possession of an 
allotment of land—- it was the fulfilment of 
an obligation to the State. Younger sons 
who had no estate of their own, but lived 
with their elder brother were not obliged to 
marry; but they sometimes shared their 
elder’s wife, until a provision was made for 
them, either by adoption into a childless 
house, or by marriage with an heiress. The 
youths who did not marry when in a posi- 
tion to do so were liable to severe penalties, 
and according to the laws of Lycurgus 
hardened celibates were placed under the 
ban of society. They were not permitted to 
see the exercises of the maidens, and on 
certain days in winter had to march round 
the market-place, naked and singing a song 
most uncomplimentary to themselves; and 
when they were old the young paid them 
neither honor nor respect. The women 
also, at a certain festival dragged these mis- 
guided men round and round an altar, in- 
flicting blows upon them all the time. Men 
were punished even for marrying too late, 
or for marrying women disproportionately 
young or old, or for forming an otherwise 
unsuitable connection. Marriage by citizens 
with foreign women was not only forbidden 
and deemed invalid, but it was even punished. 

In Sparta no one would marry the daugh- 
ter of a coward; and no one would give his 
daughter in marriage to such an one; and 
yet if he had no wife he was punished like 
other bachelors. King Archidamus was 
censured because he married a wife of small 
stature, who, in the opinion of the ephors, 
would bear not kings, but kinglets. 

One of Solon’s laws enacted that connubial 
duties should be performed by each married 
person at least thrice a month. Another 
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Athenian law enacted that if a citizen married 
a foreign woman he was liable to be fined a 
thousand drachmae, and she to be sold as a 
Slave. Such marriages were unlawful in 
Sparta, also. 

In the Homeric age women had almost 
no rights: they were entirely under the 
power of men, and they lived in continual 
uncertainty as to what their fate might be. 
One might be a princess, living in a wealthy, 
happy home to-day; carried away and a 
slave in a stranger’s house to-morrow. So 
they were of all women most meek. In the 
Homeric poems we have glimpses of feminine 
loveliness and conjugal tenderness and fidel- 
ity as beautiful and as touching as any 
presented to us in the most polished ages. 
We find her not the mere plaything of 
man, desired as adding to his wealth, splendor 
or luxury, or as subject to his fierce passions, 
but we see her as his companion in effort, 
his solace in misfortune, and his inspirer to 
noble achievements. She was subjected to 
a sway as gentle and as respectful as any 
we meet in the whole range of literature. 
Physical force was kept in the background, 
and we see nothing but affection, regard and 
even deference. The men appear never to 
have found fault with the women. It was 
natural for a woman to love; if a wife loved 
a man not her husband, it was not she, but 
a man or a god who was to blame. Helen 
was not blamed: how could she help falling 
in love with Paris, or Paris falling in love 
with her? In Homer there is no love-mak- 
ing, flirtation is unknown. If there was 
either, it was kept from Mrs. Grundy, the 
blind poet. The man who wished to marry 
gave the father a handsome gift for his 
daughter, or undertook a heavy task to win 
her. And when she went to him she strove 
her utmost to please him, and generally 
succeeded. The Greeks of Homer are 
monogamists, and peace and _ happiness 
reigned in their homes; only in the halls of 
Olympus did wife quarrel with husband. 
Yet husband and wife did not swear eternal 








devotion to one another. With them widow- 
hood and death were not synonymous. If 
either died it was incumbent on the other to 
look out for a new mate; even when the 
husband was on his travels and absent long 
from his wife, it was not expected that he 
should endure the troubles of life without 
the comforts and assistance of woman’s 
society. 

The freedom of women was great, they 
might do what they liked and go where 
they liked; the only danger was their being 
carried off into slavery. There was a free 
and easy intercourse between the sexes, and 
yet there is no vicious woman either in the 
Iliad or the Odyssey. An Homeric woman 
remained beautiful for a generation or two. 
Helen, at forty or fifty was deemed as beauti- 
ful as at twenty, and probably as attractive, 
if not more so. 

Unfortunately this sweet and conjugal life 
was not so bright and pure in subsequent 
historic ages in Greece. Either from a 
retrograde movement in society, or because 
of closer contact with Oriental manners, the 
moral condition of women markedly deteri- 
orated, though her legal state was somewhat 
improved. 

In Athens, when a woman married the 
limits of her prison widened. The street 
door was now the terminus of her wanderings, 
not the door of the gynaeconitis, though on 
the arrival of strangers she doubtless retired 
to her own apartments. Her life, if secluded, 
was not idle, for she was both housekeeper 
and nursemaid. It was not an improper 
thing, though it was rare, for women to go 
abroad (if accompanied by slaves), to visit 
friends, to worship in a temple, or to attend 
the performance of some tragic plays (she 
was forbidden to go to a comedy). Any 
underhand or suspicious absences from home 
gave opportunities and excuses for a divorce. 
Hyperides says, ‘‘ The woman who goes out 
of her own house ought to be at that time 
of life when the men who meet her will ask, 
not, ‘Whose wife is she? but ‘Whose mother 

















YIM 


Legal Position of Women in Ancient Greece. 215 





is she?’” By the way, Hyperides was the 
gentleman who so_ successfully defended 
Phryne. 

The Hetairae had more liberty, but in 
Athens liberty for women was quite incom- 
patible with delicacy, modesty or refinement. 

Solon made sumptuary laws for the guid- 
ance of women, forbidding them, for in- 
stance, to tear their garments at a funeral, 
or to travel at night except in a carriage 
with a torchbearer and a light in front, 
or to walk abroad attended by more than 
one servant unless drunk (drunkenness was 
among their peculiar besetting sins), or any 
woman to go out at night, unless she in- 
tended to act the part of a courtesan. Nor 
could she leave the city with more than an 
obolus’ worth of provisions, nor with a basket 
higherthanacubit. In Plutarch’s time there 
were certain officers whose special duty it 
was to punish women who transgressed in 
these particulars. In Syracuse these officials 
had such authority that, it is said, a woman 
could not go out on the street, even by day, 
and attended by a servant, without their per- 
mission. In Thebes it was a breach of eti- 
quette for women to walk freely about the 
streets. 

Some authorities held that marriage did 
not make the husband the guardian of his 
wife, and that that office remained in the 
father or whoever had it before the nuptials. 
If the husband had been adopted by the 
father, or the wife had been left to him by 
her father’s will then, indeed, on the latter’s 
death, the husband became guardian. When- 
ever he did become guardian he could give 
his wife away in marriage to another man, 
or direct by his will to whom she should be 
married. 

Married women in Sparta were forbidden 
to attend gymnastic contests, although the 
unmarried ones might do so; and when they 
appeared on the streets they had to wear 
veils. A man in Sparta was permitted to 
have but one wife at a time, asa rule, but it 
is possible that a species of dyandry, or even 





polyandry, was tolerated by custom among 
the women. Not only did it sometimes 
happen that several brothers lived together 
with one wife in common, but it was also 
not considered objectionable for an older 
man, who no longer felt himself capable of 
his marital duties, to make over his privileges 
to a young and more vigorous friend whose 
child would be brought up as his own; and 
sometimes, a man who was attracted more 
by his friend’s wife than his own, was allowed 
by his friend to participate in his marital 
duties. The laws of Lycurgus permitted 
this ; and so did those of Solon, provided the 
chosen lover was very near of kin to the old 
man. A wife to whom overtures of this kind 
were made by some well-favored young man 
probably did not consider herself insulted, 
but referred her lover to her husband whose 
will she was bound to follow. When public 
opinion allowed all this, we can readily be- 
lieve the assertion that adultery on the part 
of women was rare, or unheard of, in Sparta. 
It was not necessary. Students of Roman 
history will remember in this connection the 
story of Hortensius, Cato and Marcia. 

King Anaxandrides was compelled to take 
a second wife, because his own bore him no 
children. The ephors exercised a specially 
careful attention over the conduct of the 
queens, so that no scion of other blood 
should be clandestinely admitted into the 
gens of the Heraclidae. 

According to Pausanius, the ancient Greeks 
considered the remarriage of a widow an 
insult to her former consort. The woman 
who remarried was considered as having 
offended against public decency. Nor was 
the second marriage of men viewed more 
favorably. Alexander in his ‘“ History of 
Women” tells us, that ‘‘ Charonides ex- 
‘cluded all those frem the councils of the 
State who had children and married a second 
time. It is impossible (said he) that a 
man can advise well for his country, who 
does not consult the good of his own family ; 
he whose first marriage has been happy, 





ne 


es 


an nn 


j 
} 
f 
ft 
| 
} 
i 





216 The Green Bag. 





ought to rest satisfied with that happiness ; 
if it was unhappy he must be out of his 
senses to risk being so again.” 

In the absence, or on the death, of the 
husband the son seems to have directed the 
actions of his mother. Telemachus thus 
speaks to the virtuous Penelope, ‘ Go to 
thy chamber; attend to thy work; turn thy 
spinning-wheel, weave the linen; see that 
thy servants do their tasks. Speech be- 
longs to men; and especially to me, who 
am the master here.” Penelope, like a well- 
trained woman, meekly allows herself to be 
silenced, and obeys “ bearing in mind the 
sage discourse of her son.” 

In Athens all that a husband had to do to 
divorce his wife, was to bid her (probably 
in the presence of a witness) to go back to 
the home of her guardian and take her 
dowry with her. On the other hand, if a 
wife wished to divorce her husband against 
his will, she had to go herself to the archon’s 
office and present him with a written state- 
ment as to why she dismissed her husband ; 
ill-treatment was a sufficient reason. The 
laws relating to the wife’s dowry were some 
protection against capricious divorce; and 
her rights of inheritance, also, much involved 
the question. “The riches that a wife 
brings only serve to make her divorce more 
difficult,” sadly complains a character in 
Euripides. If a man repudiated his wife he 
had to return her dowry, or pay heavy in- 
terest on it. Moreover her guardian could 
claim a pension from him for her mainte- 
nance. If, however, she had by her behavior 
given a legal ground for the separation, her 
dowry was forfeited. 

Doubtless the law limited the freedom of 
divorce; not every reason was accepted as 
sufficient legal ground for repudiating either 
husband or wife. In certain cases divorce 
was compulsory; the husband had to put 
away the wife if she was taken in adultery; 
and the wife had to divorce her husband if 
he lost his freedom. Adultery on his- part 
was not sufficient reason for his being di- 





vorced; her only remedy was an action for 
separation; and apparently she could only 
succeed in this in cases of special gravity, 
and where her rights as mistress of the house 
had been grossly infringed. 

A father could divorce his married daugh- 
ter from her husband; the husband could 
give his wife in marriage to another man; 
and the next of kin having a legal claim to 
an heiress and her property could, if she 
was already married, divorce her from her 
husband, and marry her himself. 

In Sparta marriage was regarded chiefly, 
if not exclusively, as the means by which 
families might be kept up and the necessary 
number of citizens maintained; hence the 
dissolution of a marriage, if through the 
failure of issue its object had not been at- 
tained, was not only easily effected, but was 
even ordered by law. According to Herod- 
otus two kings of Sparta were compelled to 
repudiate their wives on account of sterility. 
Our Henry VIII had to part with some of 
his wives for the same reason. 

It is probable that divorce was not very 
common among the Greeks. The fact that 
although polygamy was forbidden, con- 
cubinage was permitted may partly account 
for this. 

Utility, appropriateness and the sense of 
the beautiful, were the only guides the 
Greeks could find to regulate them in the 
relation of the sexes to each other. The 
influence which the one sex exercised on 
the other was, they thought, caused by “a 
divine power,” the most irresistible of all. 
It swayed the gods themselves. Hence their 
religion taught them forbearance and com- 
passion towards the wanderings of love. As 
Dejanira says, in Sophocles, ‘‘ Whoever re- 
sists love in a hand-to-hand combat, like a 
boxer, is not wise. He sways even the gods 
as he wishes, and me myself also; and how 
should he not sway another woman who is 
even such asI am? So that if I find fault 
with my husband caught with this desire, or 
with this woman, the cause along with him of 














Legal Position of Women in Ancient Greece. 


217 





nothing that is evil or disgraceful to me, I 
am unquestionably mad.” And Peristione, 
a lady Pythagorean philosopher, in sober 
prose, inculcated such forbearance on her 
sisters as a duty. Mr. Gladstone admits 
that the indignation of the Greeks against 
Paris was as the effeminate coward rather 
than as the ravisher, and the shame of the 
abduction lay in the fact that he was the 
guest of Menelaus. 

In Athens the man, whether he was 
married or not, who committed adultery 
might be killed on the spot by the woman’s 
husband, son or brother, or father; or he 
might be held in chains for ransom; or he 
might be prosecuted for his misconduct 
(but with what result we know not). The 
woman, on the other hand, could not be 
killed or maimed; but she was, zpso facto, 
divorced, and henceforward was excluded 
from the public temples and sacrifices, and 
forbidden to wear certain ornaments. If 
she did not observe these prohibitions her 
adornment might be snatched away, her 
garments torn, and she herself struck, but 
not to wounding. She could not be sued 
for her offence. If her husband was good- 
natured enough to condone her lapse, he too 
was excluded from the temple services. 

Such were the laws of Draco and Solon. 
But marriage was a civic duty and every- 
thing had to give way to the good of the 
State, and it looked at matrimony from the 
single point of view of population. So it 
came to pass from political and religious 
reasons the heiress whose husband was in- 
capable of performing his connubial duties 
was allowed, by law, to fill his place by a 
substitute, without her being liable to pun- 
ishment for adultery; her-choice, however, 
was limited to the circle of her relations. 

It might have been supposed that the 
peculiar training to which the Spartan wom- 
en were subjected would have made them 
licentious and forward, but the contrary was 
the effect. Adultery was almost entirely 
unknown there. There is only one case on 





record of a Spartan having two wives; as 
we have seen a greater latitude was, in ex- 
ceptional cases, allowed to women. Spartan 
wives were true to their husbands, and the 
husbands fond and proud of their wives. 

In Gortyna whoever induced a woman to 
commit adultery was not only punished by 
a fine of not more than fifty staters (a 
stater was equal to about seventy-five cents), 
but he also was deprived of all his privileges 
as a citizen. 

In Athens a father might sell as a slave a 
daughter who (against his will), led an im- 
moral life; if, however, he gave over his 
daughter to immorality, he was punishable 
with death. 

Forcible abduction of women, whether 
bond or free, was punished by fine or death. 

The State, in Athens, considered itself the 
special protector of heiresses, as they were 
often married by their husbands as append- 
ages, and sometimes as very unwelcome ap- 
pendages, to the property they brought with 
them. Hence in the event of the ill-treat- 
ment of an heiress by her husband any one 
could institute a public prosecution against 
him, and have him punished. 

In Syracuse women were forbidden wear- 
ing golden ornaments, or variegated, or 
purple raiment, unless, indeed, they claimed 
to be members of the courtesan class. 

According to Menander religion often 
served the women as an excuse for enormous 
expenses; under the pretext of piety they 
sometimes ruined their husbands by lavish 
sacrifices of perfumes and gold, groups of 
slaves attending the performances. 

In Athens, of the various things which a 
wife brought to her husband at marriage, 
those which were specified in a formal agree- 
ment, made before witnesses, became her 
dowry; anything not so specified became 
the husband’s, and could not be afterwards 
recovered from him. Under Solon’s laws 
the dowry consisted of three garments and a 
few household utensils. But this limit was 
soon overpassed. Even in later times, how- 
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ever, a dowry was not an absolute necessity, 
although the want of it might entail diffi- 
culty and discredit. In time the combined 
action of the affection of the girl’s parents, 
her own desire of independence, and the 
cupidity of the husband made the dowry very 
general. In fact it came to be thought al- 
most necessary, to make the distinction be- 
tween the wife and the concubine. Isaeus 
says that no decent man would give his legi- 
timate daughter less than one tenth of his 
property. It was a protection to her and 
sometimes gave her the advantage in the 
conjugal battlefield. Sheltered behind her 
property she ceased to be a mere dependent, 
became more self-reliant, more respected, 
and in turn played the domestic tyrant, at 
times. One poor, henpecked husband ex- 
claims, “I have married a witch with a 
dowry. I took her to have fields and houses, 
and that, O Apollo, is the worst of evils.” 
Another cries woefully, ‘‘ Cursed be the man 
who invented marriage, and the second who 
married, and the third, and the fourth, and 
all those who imitated them.” In Aristotle’s 
time, so great had been the dowers that 
nearly two-fifths of Spartan territory be- 
longed to women. 

The wife’s dowry never became the prop- 
erty of the husband, and consequently if she 
was divorced it reverted with her to her 
guardian, and with it he either supported her 
or found her another spouse. If the dowry 
was not landed property the husband had to 
give security for its due return in case of her 
death or divorce (this security was generally 
real estate). The husband enjoyed the use 
of it, its revenues and profits, and paid the 
taxes upon it, but it could not be seized for 
his debts. If, having got possession of her 
dowry he jilted the girl, he could be com- 
pelled to refund it. Nor was the wife the 
absolute owner of the dowry; any transfer 
of it to a greater extent than the value of a 
bushel and a half of barley was void. 

In case of divorce the husband had to pay 





until it was returned to her guardian. On 
the husband’s death the wife, if she had sons, 
might, if she chose, remain in her late hus- 
band’s house. If she stayed her dowry be- 
came the absolute property of her sons (or 
their guardians), subject, of course, to her 
support. If she, wishing to try the matrimo- 
nial lottery again, decided to leave her sons 
and their father’s house, her property reverted 
to her guardian. Ifshe had no sons she ne- 
cessarily returned to her guardian, and her 
dowry went with her. The dower also went 
back to the guardian if she died childless 
during her husband’s life. 

If a man had sons of age, he could not 
make a will; his property descended to them 
and to their issue, and they had to take it with 
any incumbrances attached to it. If there 
were daughters as well as sons, the daughters 
were morally, but not legally, entitled each 
to a dowry from their father, if they married 
in his lifetime, or from their brothers if the 
father was dead. If the dead man left only 
daughters, they were in a sense, heiresses of 
the estate, or as the Greeks put it, they 
were ‘‘on the estate.” The nearest kinsman, 
however, was the real heir (unless the de- 
ceased had otherwise arranged by his will) ; 
but, as he could not take the property with- 
out marrying a daughter that was “on the 
estate,” she did in a kind of way inherit. 
Each daughter took an equal share, and if 
one died before the father her children 
claimed her share. A man with only daugh- 
ters could not deprive them of their rights 
by any will. He might it is true, devise the 
estate to whom he would, but then the de- 
visee had to take the daughter as well as the 
property and marry her. 

Under the Athenian law of succession 
males excluded females if born of the same 
parents, that is, brothers excluded sisters; 
sons, daughters, and uncles, aunts. 

The Athenian dreaded the mere possi- 
bility of the cessation of that family worship 
which was so necessary for the spiritual wel- 
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he had crossed the Stygian flood, and which 
could only be continued by his male descen- 
dants. So if he had no son of his own he got 
over the difficulty by adopting somebody 
else’s, who became his heir; as he could not 
will away his property from his daughter, 
and as she could not perform the religious 
duties which were attached to the estate, and 
a condition of the tenure, he betrothed the 
heiress to his adopted son. If, however, the 
daughter was already married and he did 
not wish to interfere with her husband, he 
adopted her son. He could not adopt the 
husband of his daughter, because a man 
could not have two fathers; when a man was 
“adopted into” a family he was ‘“ adopted 
out” of his old family, he forfeited all con- 
nection with it; as he assumed all the privi- 
leges, duties and encumbrances of the new 
family, so he renounced all claim to inherit 
from his original family and was released 
from the duty of continuing its worship. 

In Athens a wife was considered a stranger 
to her husband’s family; she had no claim 
upon his property, she could not inherit from 
him, and if without sons she could not, after 
his death remain in his house unless she 
pleaded pregnancy; then under the protec- 
tion of the archon she could stay until the 
child was born. Nor could a mother inherit 
from her children. 

The Gortyna code, in force in Crete in the 
sixth or fifth century before Christ, was in 
many ways more favorable to women than 
the Attic laws. By it, although the sons had 
the sole right to the town house, its furniture 
and the cattle of their father, the daughters 
shared in the rest of the patrimony, a daugh- 
ter getting half as much as ason. In Gor- 
tyna a mother’s dowry did not, as in Athens, 





become the property of her sons as soon 
as they became of age, but she enjoyed it 
while she lived, possessing the same rights 
over it as a father had over his, and at her 
death it went as a man’s estate went. In 
Gortyna a man had not to give up his wife 
if she became an heiress and the next of kin 
claimed her when she did not wish to go, 
nor was a man compelled to put away his 
wife because he had become entitled to an 
heiress whom he was expected to marry. He 
might resign his claim on the estate and on 
the girl. And the heiress (if single) might 
be content with the town house and half of 
the remainder of the estate, and then might 
marry whom she would within the limits of 
the tribe. If a married woman became an 
heiress she was not compelled to divorce her 
husband and take the next of kin, though 
she might do so if she chose. If she did 
divorce him she had (if she was childless) 
to take the next of kin, or indemnify him 
for his loss; if she had children she might 
take any tribesman she preferred. The 
same principle applied in the case of a 
widow, the next of kin lost his claim to 
both the estate and the heiress, if she had 
children. 

In Gortyna the next of kin was not bound 
to provide a girl with a dowry if she was 
poor and he did not want to marry her. 

In Athens, citizen women were often en- 
gaged in retail business, and a special place 
in the market was allotted to them. The 
mother of Euripides was a retail dealer in 
vegetables. Such employment was, how- 
ever, deemed low and disreputable, yet the 
law regarded it as libellous to reproach or 
insult any male or female citizen for follow- 
ing such a calling. 





ee eee 


a 





220 The Green Bag. 





GLANCES AT OUR COLONIAL BAR. 


HE colonial lawyers who are entirely 

unknown to the present, and perhaps 
to the last generation, are many, and num- 
ber some who are well worth recalling to the 
legal readers of the present. In considering 
them, it must be re- 
membered that the 
study and pursuit of 
the legal profession 
during, for instance, 
the lifetime of Colo- 
nel or General or 
President Washing- 
ton, was one calcu- 
lated, to bring forth 
natural mental quali- 
ties in a high de- 
gree of development. 
Human nature and 
its pursuits were then 
precisely as now, and, 
in its way, litigation 
was then as charac- 
teristic of the times 
as it may be termed 
peculiarly so in the 
present. But then, 
colonial students 
were dependent for 
books upon Eng- 
land. To-day the law student may find 
himself embarrassed with the number of le- 
gal treatises at his beck and call, and the 
practitioner has a wealth of digests and 
encyclopedias at his command. Compar- 
atively, there is now a royal road to the 
bar and not over-anxious hours to the judge ; 
but in colonial times the law-student and 
lawyer were thrown upon natural law and 
the resources of thought and introspection. 
The tendency of legal pursuit then was to 
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make his intellectual faculties very alert; 
and to necessarily inspire him with ponder- 
ings upon the maxim, eadem ratio ibidem 
lex. This legal generation should entertain 
the deepest respect for colonial lawyers, for in 
the main they were 
the colonial fathers 
of the Republic and 
foremost in war and 
in civil councils. 
Roger Sherman 
was a colonial law- 
yer who contra- 
dicted and defied the 
maxim, #e sutor ul- 
tra crepidam ; for in 
early life he was a 
shoemaker, and 
hammered soles with 
the object of buying 
books — as he once 
punningly remarked 
—with which to 
hammer his own 
soul. He even 
studied law-books in 
Connecticut while at 
his bench; and after 
five years of distin- 
guished practice be- 


| came county judge. He was chosen con- 
| tinental congressman, aired his legal talents 


with the greater learning of associates, signed 
the Declaration of Independence and died, as 
United States senator, the chairman of the 
judiciary committee. One of his descen- 
dants and namesakes is now a leader of the 
New York bar and an approved juridical 
author. 

First Federal Attorney-General Edmund 
Randolph was the colonial son of an attorney 
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general of Virginia, and a relation of Peyton 
Randolph. His term was short but brilliant ; 
and his opinions fill a large volume for — 
as may well be imagined — the expositions in 
the first years of the Republic regarding the 
Constitution which he had helped to frame 
were necessarily numerous. He exchanged 
the post for secretary of state, succeeding 
Jefferson. His 
quaint biographer 
described him as 
cradled in law, be- 
cause his father 
missed some old 
year-books from his 
library that were 
afterwards found 
under the mattress 
of his son’s cradle, 
which a servant had 
placed there in order 
to raise it to an alti- 
tude desired. For 
several years ante- 
cedent to his deathin 
1813, Edmund Ran- 
dolph resumed his 
profession as juris- 
consult in Frederic 
county, Virginia. 
Upon the brilliant 
roll of Pennsylvania 
lawyers no name de- 
serves more to have 
affixed against it the 
star-mark of legal 
excellence than Thomas M’Kean, who, ad- 
mitted by favor to practice before he was of 
age, afterwards held the office of chief justice 
of his native State from 1777 to 1799, when 
he became its governor. In that time his par- 
tisanship was excessive and his opponents 
endeavored. to impeach him, but his legal 
learning showed them that the attempt was 
In his eightieth year — then many 
years retired from public life — he presided 
in Independence Hall at the opening of the 
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naval war with England, where he made 
the memorable expression. “In this crisis 
there can be only two parties, our country- 
men and their invaders.” 

Chancellor George Wythe of Virginia, an- 
other of the half-forgotten legal worthies of 
early times, was up to thirty years of age en- 
joying a large fortune left him by his colo- 
nial parents and em- 
barking upon the 
dangerous seas of 
unlawful pleasures 
and personal gratifi- 
cation; but sud- 
denly he reformed 
and began the study 
of the law, in the 
practice of which he 
soon rose to emi- 
nence. He was suc- 
cessively the legal 
preceptor of Mar- 
shall, Madison and 
Monroe, and shortly 
before he died — 
eighty-one years old 
when the century 
was only five months 
old — he was heard 
to punningly re- 
mark, “‘ Those three 
M’s will all become 
M-inent,” and how 
true was his pre- 
diction all know. 
Chancellor Wythe 
was also the legal preceptor of Thomas 
Jefferson. 

Francis Hopkinson — father of him who 
composed the words of “ Hail Columbia” to 
the widely popular tune of Washington’s 
March in order to aid a friendless ballad 
singer of Philadelphia — is best remembered 
as a signer of the Declaration of Indepen- 
dence; as colonial judge of admiralty and 
subsequently Federal district judge under 
the Washington administration, he is seldom 
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recalled. He was a man of ready wit, 
and when in 1778 some kegs of powder 
fitted with explosives were set afloat in the 
Delaware river to be borne by the tide 
against British war-vessels he was asked, as 
judge of admiralty, under what branch of 
the laws of navigation they would be an- 
chored; and answered “ Flotsam until they 
strike the ship, and 
jetsam immediately 
afterwards.” 

James Otis was 
another colonial 
lawyer whose legal 
fame is merged to 
posterity in his pa- 
triotic renown. Har- 
vard college had him 
forason,and Jeremy 
Gridley, a Massa- 
chusetts lawyer of 
the Erskine School, 
had him for a pupil. 
When only twenty- 
three years old Otis 
opened a law office 
in Boston, and at 
once attained dis- 
tinction. There were 
then in vogue gen- 
eral search-warrants 
on writs of assis- 
tance, as the cabinet 
of George III eu- 


phemistically called JAMES OTIS 


the process which 

allowed the officers of the king to break open 
any citizen’s store or dwelling in order to 
search for contraband merchandise. A client 
damaged by such summary proceeding em- 
ployed Otis to attack it before the general 
court. He was, however, judge advocate 
under the Crown party, and yet he launched 
his attack against the process— opposed by 
his late law preceptor who was Crown at- 
torney-general. Ofthat speech John Adams 
has said, “At its utterance American in- 











dependence was then and there born. Otis 
was a flame of fire. With promptitude of 
classical allusion, depth of research, rapid 
summaries of historical events, prophetic 
glances into futurity and torrents of impetuous 
eloquence he carried away all before him. 
Every man of the crowded court room ap- 
peared to go away, as I confess I did, ready 
to take up arms 
against writs of as- 
sistance.” Could 
there be a finer trib- 
ute to the power of 
advocacy? All of his 
legal career, stamped 
with only incipient 
patriotism, occurred 
many years before 
the battle of Lexing- 
ton. Inthe summer 
of 1769 aBritish cus- 
toms commissioner 
named Robinson, 
angered at some 
legal stricture from 
Otis, preceded the 
bludgeon _ business 
of Brooks with Sum- 
ner by inflicting on 
the head of Otis a 
blow which injured 
his brain and for a 
time dethroned rea- 
son. A jury gave 
him $10,000 dam- 
ages for which in 
one of his lucid intervals when impressed 
with the sight of his assailant on his knees 
begging against pecuniary ruin he gave him 
a release without any payment. For many 
years Otis lived on with his great intellect in 
ruins, a comparatively useless man, and a 
deep grief to his relatives; although his 
sister —famcus Mary Warren—cared for 
him devotedly, and under the influence of 
the quality borne in her Christian name 
his occasionally turbulent spiritlent willing 
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obedience. Unfortunately, all the great | 
events of the Revolution passed while he 
was in more or less mental darkness. All 
through the great struggle to which his 
legal eloquence had led, James Otis was 
like a blasted pine on the mountains or a 
stranded wreck in the midst of billows. 
His spirit finally departed for the realm of un- 
clouded intelligence 
just as the sunlight 
of peace burst upon 
his disenthralled 
country. This was 
in May, 1783; when 
leaning on his cane 
at a doorway survey- 
ing a brilliant thun- 
dercloud, suddenly a 
bolt leaped from it 
— as was said in the 
funeral sermon over 
his remains —“ like 
a swift messenger 
from God summon- 
ing him.” Curiously 
enough in lucid mo- 
ments he had pre- 
viously expressed a 
wish to die from 
lightning. 

These lucid mo- 
ments would often 
occur. At Harvard 
he had been a 
notable Latinist, and 
the fact became im- 
pressed by a Boston incident. Some college 
students seeing him pass through a Cam- 
bridge street gesticulating as was his wont, 
poured from a second-story window some 
water on his head, one of them merrily ex- 
claiming,‘ Pluit tantum, nescio quantum, scis 
ne tu?” Looking upward, Otis flung his cane 
through the window above, and “ capped” 
with “ Fregi tantum, nescio quantum: scis ne 
tu?” That bore abundant testimony to a 
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lucid interval. It is pleasant for the legal 


profession in contemplating Otis to recall 
that a lawyer’s speech in court was one of the 
matches that lighted revolutionary flames. 

Rufus King, after participating in the Rev- 
olutionary struggles as a youngster, studied 
law with Judge Parsons of Newburyport and 
in 1780 received adiploma of practice. His 
very first case was against his preceptor whom 
he non-suited: thus 
practically para- 
phrasing the old 
couplet, 


To teach his grandson 
draughts his leisure 
he’d employ 

Until at last the old man 
was beaten by the 
boy. 

He achieved distinc- 

tion. in Massachu- 

setts as a lawyer, and 
also in New York 
city to which he had 
removed; and _ his 
name appears in 
Johnson’s_ Reports 
as a contemporary 
of Kent. His politi- 
cal fame, however, 
has obscured his 
legal fame in the 
eyes of posterity. 
John Rutledge, 
who died chief jus- 
tice of the United 

States in the year 

that began this century and after only four 

years of judicial service therein, was a native 
of Ireland; but with his father came to 

Charleston while a youth. He studied law 

afterwards in the Temple at London, and 

began practice in his adopted city, which 
he pursued with marked success for fifteen 
years, when the colonial troubles brought 
into play for him the maxim, zzter arma 
silentleges, and for a decade he played 
prominent military and political réles. At 
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the peace of 1783 he was made a judge of 
South Carolina’s chancery; became a maker 


The Green Bag. 


of the Federal constitution; and one of the } 


first associate justices of the supreme court 
at Washington. He resigned the Federal 


judgeship to become South Carolina’s chief 


justice and in five years more again resigned | 


that trust in order to hold the same post in 
the Federal supreme court where he succeeded 
John Jay, and after brief service was at his 
death succeeded by 
Oliver Ellsworth. 
His few opinions in 
the early reports 
show that he 
modelled them upon 
the best style —re- 
markably clear and 
cogent — of Great 
Britain’s scholarly 
Lord Stowell. 
Timothy Picker- 
ing was another 
colonial lawyer 
professional 
fame is obscured by 
his military and po- 
litical 


whose 


renown. He 
was a Massachusetts 
Salemite, a Harvard 
graduate, and an ac- 
practitioner 
when his country be- 
came his principal 


tive 


TIMOTHY 


client. When Salem was made a port of entry 
for Boston, and the latter in punishment for 
the tea outrage was closed to shipping, 
Pickering gave opinion that Salem should 
not receive favors at the expense of their 
Boston neighbors, and went to that city as 
counsel for Salem, to make argument before 
Governor-General Gage against the Boston 
port bill. Soon afterwards he figured as 
the very first provincial — before Concord 


PICKERING, 


and Lexington men rallied — to resist King 


George’s troops. <A body of red-coats on a 


Sunday had landed at Marblehead to march 


| 











on Salem so as to seize there some contra- 
band stores. Pickering ran to the three 
churches where sermons were being de- 
livered, roused the minutemen of the congre- 
gations, who soon confronted the red-coats 
at the Salem drawbridge and frightened 
them back. 
25, 1775. Two 
meeting elected him judge of the court of 
Common Pleas in which he held two terms, 
at the end of which 
znter arma silent 
leges; and he ad- 
journed the court to 
intercept Lexing- 
ton’s invaders. But 
he exercised the 
duties of the judge- 
ship for one 
after Lexington and 
then he led 700 
Revolutionary 
dierly litigants to 
join Washington’s 
army in New York. 
He became §after- 
wards adjutant, and 
then quartermaster- 
general. In 


This was as early as February 


months afterwards town 


year 


sol- 


later 
years he succes- 
sively filled in the 
Washington admin- 
istration three cabi- 
net posts — post- 
master-general, secretary of war and secre- 
tary of state; and in all of these his legal 
He finally 
died at Salem during John Quincy Adams’ 
administration in his eighty-fourth year. 


acquirements shone preéminent. 


Joseph Reed, sometime private secretary 
to General Washington, after having studied 
law with Richard Stockton upon his gradua- 
tion from Princeton at the unexampled age 
of sixteen, was the utterer of the historical 
words, “ I am not worth purchasing: but such 
as I am, the king of Great Britain is not 
rich enough to do it.” He was then (1778) 

















ViIM 





A Glance at our Colonial Bar. 225 





an influential continental congressman, and 
supposed to have immense influence with 
Washington. The English Tory government 
had sent commissioners to negotiate peace 
on the basis of some colonial submission ; 
and they employed a Mrs. Ferguson to ap- 
proach Reed with a bribe that he himself 
might name for his influence in behalf of 
their end. His words immediately reported 
to Congress sent the 
commissioners home 
with the traditional 
flea in their ears. 
When peace was 
declared he had re- 
turned to practice in 
Philadelphia and be- 
came a notable ad- 
vocate. He died at 
the early age of 
forty-four. The co- 
lonial poet Trumbull 
wrote of the bribery 
incident, thus: 


‘“ Behold at Britain’s ut- 
most shifts 

Dame Ferguson with 
promised gifts ! 

She ventures through the 
Whiggish tribe 

To cuddle, wheedle, 
coax, and bribe. 

George called, to aid a 
desperate mission, 

A petticoated politician ; 

While Venus, joined to 
aid the farce, 

Strolls forth embassa- 
dress of Mars.” 


In the old churchyard at Dedham, Mass., 


stands a plain white monument bearing only | 


this name, Fisher Ames. Now, as then, no 
other words are needed. Although in prac- 
tice of the law at that town in 1781, his ora- 
torical successes at the bar have been also 


overshadowed by his glories as statesman. | 


While member of the first Federal Congress 
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he spoke in favor of Jay’s treaty so power- 
fully that an opponent moved adjournment 
of debate for the members to take calm 
thought and not to be led away by Ames’ 
eloquence. ‘Why,’ exclaimed the mover, 
“there is not a dry eye on the floor.” Ames 
added to his next neighbor, “except between 
the ears of the jackasses who made my speech 
necessary by their brays and floppings.” 
Legal tradition is 
rich with his epi- 
grams and repartees 
when only young at 
the bar. William 
Tudor, a famous co- 
lonial lawyer of Bos- 





ton, was his legal 
instructor and was 
quoted as pleasantly 
saying of his pupil, 
“Fisher has lofty 
aims.” He inherited 
wit from his father, a 
physician who also 
kept an inn in Ded- 
ham. Some Tory 
colonial judges hav- 
ing decided a case 
against the parent, 
he stretched their 
Honors upon his 
tavern signboard in 
full-bottomed wigs 
tippling and smok- 
ing pipes, with their 
| backs turned from a huge volume labelled 
«Province Law.” The Boston authorities de- 
| spatched officers to remove the signboard ; 
but when they arrived only this — a fresh — 
inscription was found thereon taken from 
| Holy Writ: “ A wicked and adulterous gen- 
eration seeketh for a sign, but no sign shall 
| be given them.” 
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HE dignity of a court presided over by 
a single judge is seldom in danger of 
being lowered. The judge has only him- 
self to blame if he permit any occurrence in- 
volving a contempt of his judicial authority 
to pass without prompt rebuke. Several 
judges sitting in a row are more or less awe- 
inspiring, and the chances of a show of con- 
temptuous behavior in their presence come 
to be very remote. 

When we pass, however, from the region 
of the bench, and look at the legislative 
branch of the government we are likely to 
discover that the occasion for displaying 
disregard of the law, thus personified, grows 
somewhat more frequent. There have been 
people who actually have had the temerity 
to treat with contempt an entire legislature. 
They have not been able to do this, how- 
ever, with impunity. It has always been a 
dangerous business. Possibly the danger 
has been to some extent the incitement. 

At all events, daring individuals of this 
species appeared from time to time on the face 
of our globe, and left footprints in parlia- 
mentary history as well as cash by way of 
fine in the public treasury. Not having the 
volume of Blackstone at hand, I cannot 
quote; but the student, I think, never for- 
gets with what ardor Sir William throws a 
halo of awe and reverence around the High 
Parliament of Great Britain. Men now old 
will easily recall the impression made years 
ago by his glowing periods. It would seem 
as if this elegant writer had provided that the 
youth of England, against all coming time, 
shall view the two Houses sitting at West- 
minster, without so much as daring to harbor 
a suspicion that the august spectacle is not 
the perennial embodiment of the perfection 
of human wisdom. 

By the way, it has been said that to 
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Edward Everett is due the credit of invent- 
ing the term “in this connection.” I would 
like to borrow it, and remark in this connec- 
tion that an amusing instance has _ been 
handed down of the profundity of the belief 
entertained by the average Englishman of 
Blackstone’s day, in the omnipotence of Par- 
liament. The session of 1751 had provided 
that the year should begin in future on Janu- 
ary I, instead of March 25, and that eleven 
nominal days should be suppressed between 
September 2 and 14. Thinking they had been 
robbed, the people actually, it seems in many 
places, cried, ‘‘ Give us back our eleven days !”’ 

Yet long before Blackstone lectured, and 
ever since his day, in spite of all glamour, 
and notwithstanding the dissemination of 
these lofty sentiments throughout the realm, 
we shall see the Lords and the Commons 
obliged to deal with divers wretches, who, 
in flagrant disregard of the settled principles 
of the English constitution, have snapped 
their fingers, so to speak, at the order of the 
House, either pooh-poohing the gentleman 
usher of the black rod; or, defying the ser- 
geant-at-arms of the puissant Commons; 
nay, even confronting with force one after 
another of these exalted officials, while en- 
gaged in executing his respective duties, — 
all such behavior, of course, being against 
the peace of our sovereign lord, the King, 
his crown and dignity, and to the subversion 
of good morals generally. 

A long procession of evil-minded persons 
has marched into the pillory, to do penance 
for their perverse carriage; or have had the 
spike-studded doors of the Tower, the Fleet, 
or of Newgate, thrown wide open to wel- 
come their coming. The reader, who is 
curious in such matters, is referred to the 
elaborate work of Mr. May, who has brought 
together interesting material, that extends 
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from the time of one William Thrower, 
whose deviation from the path of rectitude, 
in 1559, took the shape of uttering words 
against the dignity of the Commons, for 
which he was pronounced summarily guilty 
of contempt, — down to very recent cases of 
libel, of assault upon members, of bribery, 
and of other dreadful enormities. (A Trea- 
tise on the Law, Privileges, Proceedings and 
Usage of Parliament, 7th Ed., Chapter VI.) 
The journals of Parliament, we are told, be- 
gin in 1547. Since that date the Commons 
have exercised the power of commitment in 
perhaps a thousand instances. A not infre- 
quent cause of offense’ has been that of 
molesting an officer of the House while 
attending to his proper business. Mr. May 
details the circumstances attending these 
indignities, and tells us what the Lords did 
by way of vindicating their authority. 

“The last case of the kind,” he says, 
“was that commonly known as the um- 
brella case.” Readers of THE GREEN BaG, 
I dare say, one and all, are sufficiently in- 
terested in the subject matter of umbrellas 
to justify my citing the remainder of the 
paragraph, as follows: “On the 26th of 
March, 1827, complaint was made that John 
Bell had served F. Plass, a doorkeeper, when 
attending his duty in the House, with process 
from Westminster Court of Requests, first 
to appear, and afterwards to pay a debt and 
costs awarded against him by that court, for 
the loss of an umbrella, which had been left 
with the doorkeeper during a debate. Bell, 
and the clerks of the Court of Requests, 
were summoned; the former was admon- 
ished, and the latter, not being aware of the 
nature of the complaint, were directed to 
withdraw.” It must have been a lesson to 
Bell — not to lose another umbrella. 

It seems that the Bishops, the Lords, and 
the knights and burgesses, a long while ago, 
used to sit together in one chamber, — an 
arrangement that for the winter season prob- 
ably effected a saving in the item of fuel and 
lights. When so assembled, these digni- 





taries were called the High Court of Parlia- 
ment, and as such exercised the functions 
of a court of judicature. One function, as 
everybody knows, is the privilege His Honor 
enjoys, when there has been a contempt of 
his court, of telling the sheriff to take the 
body of the offender, and lock it up in jail 
for safe keeping. After Parliament had con- 
cluded to separate into the Lords and Com- 
mons, each House, so it is thought, carried 
along with itself somewhat of the judicial 
habit. 

To a parliamentary delinquent of a reflec- 
tive turn of mind, it must be gratifying to 
be able to account for his being behind ~ 
prison bars by a reference to the law and 
customs of Parliament, resting as they do 
on the solid basis of history. He will also 
be pleased to remember that the House 
of Commons can decide what constitutes 
a contempt, and then commit therefor, —a 
power that is not inherent in a merely colo- 
nial assembly. 

By an open contempt of legislative au- 
thority one may contrive to put himself in 
jeopardy here in the United States, quite as 
effectually as if he had selected London as 
the scene of his notoriety. Congress and 
our State legislatures are alike jealous of 
their rights and privileges. We must not 
blame them if they prefer to have them- 
selves respected, and their orders obeyed. 

A decision of the Supreme Court of the 
United States, in 1880, modified the views 
that had been entertained previously of the 
powers of Congress in this regard. 

I refer to the very important case of 
Kilbourn v. Thompson, that grew out of an 
investigation where the House of Represen- 
tatives undertook to look into what had been 
done in a “real estate pool,” so called, hav- 
ing some relation to the dealings of Jay 
Cooke & Company, debtors of the United 
States. The learned justices express their 
opinion that there is not found in the Con- 
stitution of the United States any general 
power vested in either house to punish for 
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contempt. They very carefully avoid de- 
ciding whether “this power exists as one 
necessary to enable either house of Con- 
gress to exercise successfully their function 
of legislation.” This opinion to some ex- 
tent rejects the reasoning of the court in the 
early case of Anderson v. Dunn (6 Wheat., 
204). The turning point of the decision is 
that the House of Representatives had no 
right to inquire into the private affairs of 
the plaintiff, and therefore that a suit against 
the sergeant-at-arms for damages could be 
sustained (103 U.S. 168 ). 

Here, the resolution of investigation on its 
face showed its object to be the collection 
of a debt due the government, a power 
Congress could not exercise. ‘‘ This case” 
(Kilbourn v. Thompson), says Mr. Justice 
Field, ‘‘will stand for all time as a bulwark 
against the invasion of the right of the citi- 
zen to protection in his private affairs 
against the unlimited scrutiny of investiga- 
tion by a Congressional committee” (/z 
re Pacific Railway Commission (1887) 12, 
Sawyer, 578). 

Our legislative assemblies are now thought 
not to have an inherent power to commit 
for contempt, as if such power had belonged 
to them because they are parliamentary 
bodies, and because Parliament, as we have 
seen, has it. The later doctrine is, that the 
right to punish must be referred to the ex- 
press language of the Constitution, or to a 
statute, in conformity with the Constitution. 
Gentlemen who go into temporary seclusion 
on account of difficulties of this nature, have 
usually at least the moral satisfaction of 
realizing that their detention is in pursuance 
of a great constitutional provision, which 
exactly fits their case. Upon consulting the 
State constitutions the reader will discover 
that most of them limit the legislative power 
of imprisonment to a term that may not ex- 
tend beyond a certain specified time. 

By far the most numerous as well as the 
most interesting class of offenders against 
legislative privileges, in this country, have 





been those who, after being brought before a 
committee as witnesses, have refused to open 
their mouths to testify. Some of these 
martyrs, it is to be noted, were reporters for 
newspapers, in whose columns had been pub- 
lished verbatim the text of a treaty, which 
the Senate, utterly indifferent to a craving on 
the part of the American public for the 
latest news—was attempting to keep secret. 

That the way of the transgressor is hard 
appears from the following instances of 
contumacy: John Nugent, procured from a 
senator, for the “‘ New York Herald,” the text 
of the Guadaloupe Hidalgo treaty with 
Mexico, in 1848; he got six weeks. C. W. 
Woolley (1868), silent about alleged cor- 
rupt transactions regarding President John- 
son’s acquittal; two weeks. Messrs. White 
and Ramsdell, not inclined to say how it 
happened that the “New York Tribune” 
(1871) came out prematurely with the 
Treaty of Washington (Alabama Claims) ; 
nine days. J. B. Stewart (1873), kept quiet 
on Crédit Mobilier matters; thirty days. 
R. B. Irwin (1875) did not talk up to the 
standard about Pacific Mail; two weeks, or 
more. Enos Runyon, too much reserve as 
to the electoral vote of Oregon (1876) ; 
more or less days. Hallet Kilbourn (1876) 
reticent as to his private affairs, in relation 
to an alleged “ real estate pool,” in the Dis- 
trict of Columbia; forty-five days. Mr. 
Kilbourn brought suit against Thompson, 
the sergeant-at-arms (as already referred 
to), and recovered $20,000 damages and 
Congress paid it. 

Inasmuch as a witness before a Congres- 
sional committee is allowed two dollars a 
day, and his travelling expenses, one would 
suppose that he would gladly tell all he knew, 
and perhaps more, at the prospect of so 
munificent a remuneration. But if facts are 
stubborn things, so sometimes are the par- 
ties that exclusively possess the facts. 

The decision in the Kilbourn case, how- 
ever, ought not to be misunderstood. Let 
no one imagine that henceforth he may 


costs. 
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either conduct himself with levity, or main- 
tain with impunity a studied silence, when 
invited into the august presence of a com- 
mittee of Congress. The latest edition of 
the Revised Statutes of the United States 
has a concise paragraph that bears upon 
the subject. It is there enacted that a wilful 
default of appearance, or a refusal to answer 
a pertinent question, shall be treated as a 
misdemeanor, to which is attached the not 
altogether agreeable incident of fine and im- 
prisonment in a common jail, for not less 
than a month, or more than twelve months 
(Sec. 102), I suppose without benefit of 
clergy. The speaker turns the matter over 
to the district attorney, for the grand jury 
to take in hand. Investigations, it is to be 
presumed, therefore, will go on as usual. 

“ An investigation instituted for the mere 
sake of investigation, or for political pur- 
poses not connected with intended legisla- 
tion, or with any of the other matters upon 
which the house could act, but merely 
intended to subject a party or body investi- 
gated to public animadversion, or to vindi- 
cate him or it from unjust aspersions, where 
the legislature had no power to put him or 
it on trial for the supposed offenses, and 
no legislation was contemplated, but the 
proceedings must necessarily end with the 
investigation, would not in our judgment 
be a legislative proceeding, or give to either 
house jurisdiction to compel the attendance 
of witnesses or punish them for refusing to 
attend.” 

This sound exposition of the law, ex- 
tracted from an able opinion of Judge Ra- 
pallo, of the New York Court of Appeals, 





conveys a timely hint to persons, who, when 
about to be questioned by committees, have 
good cause to suspect that the legislative 
thumb-screws are to be applied for party 
purposes only. 

A Mr. McDonald, it seems, was thought, 
in 1884, to be able to impart to a committee 
of the New York Senate, certain information 
regarding alleged delinquencies of the com- 
missioner of public works of New York city. 
But Mr. McDonald did not respond with 
alacrity to certain questions propounded to 
him; and when the committee told Mr. 
McDonald that his counsel might withdraw, 
Mr. McDonald concluded that he would 
withdraw also. He did not care to stay. 
The Senate were of opinion, after consulta- 
tion, that it would be well for Mr. McDonald 
to step over to the jail of Albany county, 
and tarry there till the legislature should 
have adjourned, unless discharged sooner by 
order of the Senate. Upon habeas corpus, 
the Court of Oyer and Terminer thought the 
Senate was right, and it dismissed the writ. 
On appeal, the Court in General Term 
thought the Senate was wrong, and dis- 
missed Mr. McDonald. The Court of Ap- 
peals thereupon said that the General Term 
was wrong, and reversed its judgment, af- 
firming the Oyer and Terminer, except so 
far as it remanded Mr. McDonald to jail, 
the session of the legislature meanwhile 
having ended. 

The case, which will be found reported in 
the 99th New York Reports, at page 463, is 
well worth reading by all who take an 
interest in the question — Do investigations 
investigate ? 
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SOME CURIOUS DECISIONS. 


By GrorGE H. WESTLEY. 


N the ‘‘ Mysteries of Russia” by Frederic 
Lacroix, is to be found an interesting 
chapter on the courts of that country and 
the manner in which they dispensed justice 
—some might say dispensed wth justice — 
in the early part of the present century. I 
select from that chapter the following amus- 
ing anecdote. 

Nicholas Christopher, a wealthy Armenian 
merchant living at Kaminieck, had rented an 
apartment in his house to the handsome 
young officer, Count Balaban. It appears 
that this young man was indiscreet enough 
to make violent love to the wife of Chris- 
topher, and the latter, one day catching him 
at it, threw him bodily out of the window. 
As luck would have it, a peasant, named 
Grodisko, was passing underneath at the time, 
and upon him the flying count landed, 
nearly crushing the unfortunate Grodisko to 
death. 

As a result of all this, the peasant sum- 
moned the count to appear before the civil 
tribunal; the count summoned the mer- 
chant, and the merchant in turn summoned 
his wife. The judges listened to the evidence, 
and considered the case fong and earnestly, 
It was plain that Grodisko, having received 
serious injuries, was entitled to damages, but 
the question was from whom could he 
properly demand them. It was difficult to 
hold the count responsible for the conse- 
quences of an aérial voyage undertaken 
against his will; while as to the merchant 
who had thrown the noble count out of the 
window, he seemed to be justified in so doing 
by what he had seen going on between his 
wife and that young man. Such was the 
problem which exercised the Russian judge 
and his three assistants, and I think their de- 
cision is well worth being recorded in these 
pages. It was this:— 





“Considering that the ukase of H. M. Paul I., 
dated in the year of our Lord, 1799, gives every 
man a right to throw out of the window into the 
street any useless piece of furniture which he may 
have in his house, provided that he takes care to 
cry out three times to the people passing by — 
‘Take care!’ if not he is liable to a fine of 
twenty-five roubles, and responsible for all acci- 
dents which may happen through the negli- 
gence, — 

“Whereas the Count Platon Alexiewitch 
Balaban should have without doubt been consid- 
ered by Nicholas Christopher as a useless piece 
of furniture, and that he was consequently 
authorized to throw him out of the window, but 
on condition of his crying out three times, ‘Take 
Care!’ 

‘Whereas the said Nicholas Christopher did 
not cry out, either three times or twice, or once, 
and has consequently infringed upon the express 
injunction of the order, — 

“‘We therefore condemn Nicholas Christopher 
to pay a fine of twenty-five roubles to the State, 
and two thousand roubles as damages to Zahor 
Grodisko, and moreover to pay to the latter two 
thousand roubles more to pay for his cure; we 
condemn him also to pay the costs of prosecu- 
tion ; the said sums to be paid within seven days 
from the present time. We acquit entirely Count 
Platon Alexiewitch Balaban, also Marie Zuima, 
the wife of Nicholas Christopher, leaving to the 
said Christopher all right to prosecute his wife 
before the ecclesiastical courts.” 


It is said that when the emperor heard of 
this strange verdict, he had a hearty laugh. 

I was reminded, on reading the above, of 
an amusing legal incident which occurred 
some years ago out in Illinois. A carpenter 
in that State brought his daughter’s young 
man up before a judge for violently ejecting 
him, one Sunday evening, from his own par- 
lor. After hearing the other side, the judge 


said: “It appears that this young fellow was 
courting the plaintiff's gal, in plaintiff’s par- 
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lor; that plaintiff intruded, and was put out 
by defendant. Courting is a public neces- 
sity and must not be interrupted. Therefore 
the law of Illinois will hold that a parent has 
no legal right in a room when courting is 
afoot. Defendant is discharged, and plain- 
tiff must pay costs.” 

Some forty years ago a brace of very sin- 
gular verdicts were given in a case on 
Vancouver’s Island. An Indian, stealing 
potatoes in a garden, was shot dead by the 
owner of the premises. A redskin more or 
or less was not considered a very important 
matter by the people, and the man who had 
done the shooting was a very popular citizen ; 
but the magistrate of the place felt it his 
duty to have the case looked into, so an in- 
quest was held, and the farmer was arrested 
and tried for manslaughter. Evidence 
showed that the redskin had been shot 
through the lungs, and one witness testified 
that the prisoner had said to him, “Jack, 
I’ve killed an Indian!” It was a very clear 
case against the farmer, and the jury retired 
on it. In half an hour they returned. “We 
find,” said the foreman, “that the Indian 
was worried by a dog.” ‘A what?” ex- 
claimed the judge. ‘Worried by a dog, sir,” 
the foreman repeated. “What do you 
mean?” asked the puzzled judge. ‘ There is 
no dog in this case. I cannot accept any 
such finding as that,’ and again he went 
over the points of the case, reminded them 
that shot had been found in the dead man’s 
body, and then sent them back to their 
rooms to find a verdict reasonably connected 
with the facts. Before they appeared again 
a full hour had passed. As they sidled 
back into the court room the judge drew 
a paper towards him to record their 
finding. ‘Now men, what do you say?” 
“We say,’ was the reply, “that the 
Indian was killed by falling over a cliff.” 
The judge shuffled his papers together 
and told the jurymen they might go to 
their work; he would find a verdict for 
them himself. For miles around the spot 





where the dead body was found, the country 
was as level as a table. 

A somewhat similar sort of verdict. was 
once given by a jury in England. In a 
trial for murder, Baron Parke, the presiding 
judge, told the jury that as there was very 
little, if any, evidence of malice adduced 
against the prisoner, they could, if they 


| thought fit, find him guilty of manslaughter 





only. “Just,” added his lordship, “as in 
an indictment for child-murder you may ac- 
quit the woman of murder and find her 
guilty of concealing the birth of the child.” 
The jury were out for several hours, and 
when they returned into the court, they gave 
the verdict, ‘‘ Concealment of birth.” 

Speaking of jurymen, I am reminded of 
an incident related by Mr. Henry L. Clinton 
in his interesting book “Extraordinary 
Cases.” It was during the trial of Polly 
Bodine for murder, in 1844. The jury had 
been out for two days and two nights. 
Eleven of them were for conviction, but the 
twelfth —a country fellow who was some- 
thing of an oracle in his village — held out 
stubbornly against it, and at length the jury 
had to be discharged. 

“Were you for acquittal?” this juror was 
afterwards asked. 

“Ne.” 

“Were you then for conviction?” 

“Ne,” 

‘‘What verdict were you in favor of ?” 

‘No verdict at all.” 

“ How is that?” 

“Tt was all circumstantial evidence, I 
would not render azy verdict on circumstan- 
tial evidence — that is not unless it was in 
the fourth degree.” 

“What do you mean by circumstantial evi- 
dence in the fourth degree?” 

“Why, four eye-witnesses who swear that 
they saw the act committed.” 

“Thus,” says Mr. Clinton, “was the life 
of Polly Bodine saved by this incorrigible 
juror who invented the doctrine of circum- 
stantial evidence in the fourth degree.” 
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An English jury once found a watch-thief 
guilty, but recommended him to mercy be- 
cause it was really very hard to say whether 
he had taken the watch or not. 


“Death by small-pox accelerated by ne- | 
was the decision of a | 
| ote and considering how antiquated and 


glect of vaccination, 
coroner’s jury; but for odd verdicts it is 


difficult to beat this one by a jury of our own | 


country: ‘We find the defendants Not 
Guilty, but believe they hooked the pork.” 

A shoplifter in Hungary —a Jewess of 
forty, who six months before her arrest for 
stealing had been baptized into the Roman 
Catholic Church — pleaded that she was le- 
gally an infant and as such was not respon- 
sible before the law. The rule of the country 
being that the date of birth figured from the 
date of baptism, the court sustained her plea 
and the six-months old shoplifter of forty 
was released. 

Can a child legally have two fathers? The 
French Parliament once practically decided 
that he could. Briefly the case was this: 
Monsieur Navré had not been long married 
when he went to the wars, and at the battle 
of Saragossa was left on the field for dead. 
Madame Navré receiving a certificate of her 
husband’s death from his captain, and deem- 
ing herself a widow, shortly married again; 
but on the day after the second marriage the 
supposed dead husband suddenly returned. 
There were hot words between the two men, 
resulting in a duel, where both fell mortally 
wounded. Navré survived his antagonist 
only three days. The unfortunate woman, 
now truly a widow, in due time gave birth 
to ason. With this young stranger arose 
the question to whom the paternity should 
be assigned. Upon this delicate subject 
medicine and law exhausted their science in 


vain. After much expense and litigation 


an appeal was made to parliament, and that 
body after considerable deliberation at length 
got out of the difficulty by decreeing that 
the boy should bear the names of both the 
dead men and receive the united inheritance. 

Quite recently it was my good fortune to 





come across the following very curious 
story of justice in Spain. I do not vouch 
for the truth of it, but give it as it comes to 
me, merely remarking that I did not find it 
in a comic paper, as the reader might possi- 
bly think; and that remembering Don Quix- 


peculiar are many of the Spanish institutions, 
we may reasonably conclude that the story 
is, at any rate, not without some basis of 
fact. The anecdote is certainly an amusing 
one, and as it turns upon several remarka- 
ble decisions, it may properly be incorpor- 
ated in this article. 

A certain burglar broke into a house in 
Madrid one night, and crept up stairs to see 
what he could find in the way of plunder. 
He had hardly begun his search when he 
heard footsteps approaching, and to avoid 
discovery he darted across the room and took 
refuge on the balcony. Now the balcony 
had been considered by its owner more in 
the light of an ornament than as a hiding 
place for a heavy man, so the burglar and 
the balcony reached the ground together 
with extreme suddenness, and, for the former, 
with sundry uncomfortable results in the way 
of broken bones. The burglar, writhing with 
pain and anger, was picked up and taken to 
the hospital, where they succeeded in patch- 
ing him up so that in a few weeks he was in 
a condition to depart. His first step after 
leaving the hospital was to bring an action 
for damages against the owner of the house. 

At the trial this gentleman admitted that 
the balcony had given away, but pleaded 
that he was not responsible for the non-ad- 
herence of the ornamental but flimsy structure 
to his house. His plea was sustained and a 
summons was immediately issued against the 
balcony-maker, the guilty man whose care- 
lessness had endangered the precious exis- 
tence of the burglar. This man had left 
Madrid ; but justice was not to be balked, a 
detective was put on his track and at length 
he was found in Valladolid, and brought to 
Madrid for trial. 
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The balcony-maker admitted that the 

structure had been placed by him, but, he 
said, the woodwork of the windows needed 
strengthening before his part of the business 
could be completed, and as the carpenter 
was away at the time, it had been impossible 
for him to proceed with the supports of the 
balcony. Clearly the absence of the car- 
penter established the innocence of the ac- 
cused ; his plea was accepted, and the out- 
raged balcony-maker left the court without 
a stain on his character, while into the dock, 
in his stead, stepped the carpenter. 
- And now the question became fraught 
with interest— was it after all the carpenter 
who was responsible? His story was this: 
He was hard at work on the aforesaid win- 
dow frames, when, in the street below passed 
alady. She was young and doubtless beau- 
tiful, but it was not this which had attracted 
his attention, it was the extraordinary bril- 
liant and vivid color of the dress she wore; 
it flamed like a nasturtium, it glowed like the 
eye of an angry bull. Was it his fault that, 
dazzled and blinded, he could’ no longer see 
to do his work? He left, intending to return 
when his eyes should have recovered from 
the shock, but the next morning he was called 
to Barcelona to do some work upon window 
frames there; so that was how the whole 
thing happened. And was he, an honest 
carpenter, to suffer because a woman’s dis- 
ordered fancy flaunted a bewildering gown 
before his eyes? Perish the thought! 

‘The plea is a good one,” said the judges, 
“it would be scandalously unjust to punish 
this man under the circumstances.” It was 
plain to them that the culpability lay with 
the wearer of the offending dress. Where 


was she? So brilliant a garment must surely 
have attracted the attention of others than 








the unfortunate carpenter who had so glori- 
ously vindicated his innocence; the woman 
must be tracked. The whole machinery of 
Spanish law was set in motion, and in less 
than a week the lady was found in Seville. 

She admitted that the dress was strangely, 


‘crudely bright; but, was it right, was it just, 


was it Spanish to condemn a woman for 
wearing a color the vividness of which she 
deplored even more strongly than her 
judges? No, she continued with rising ex- 
citement, let that rascally dyer answer for 
his misdeeds. Had she not given him a pat- 
tern of her great-grandmother’s gown — an 
intense, but dusky red— so subdued that the 
most sensible to color of carpenters might 
have continued his work in peace and com- 
fort while she passed? And had he not sent 
her this gown, midway between a meteor 
and a flamingo? And could she afford not 
to wear it? Was not Pepito even now 
waiting till she had amassed her dowry ?— 
and the cost of a new dress would retard 
the wedding! 

A thrill of mingled sympathy and indig- 
nation ran through the court: sympathy with 
her, indignation against the unprincipled 
dyer. ‘‘Let him be brought!” cried a hun- 
dred voices, as the officer of the court con- 
ducted the innocent damsel from the dock; 
and in an hour or so the offending dyer was 
placed there in her stead. 

He found no excuse; he was convicted and 
sentenced to be hanged to the doorpost of 
the house where the burglar had met with 
his accident. When the moment of execu- 
tion arrived, however, an unexpected diffi- 
culty presented itself: the doorway was low, 
the dyer was tall. But justice might not thus 
be defeated—they found a shorter dyer, and 
they hanged him! 
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LITERATURE AND THE LAW. 


Response to toast at annual dinner of Booksellers’ League, March 15, 1899. 


By GitBert Ray Hawes, Esq., or THE NEw York Bar. 


T has been well said by one of the most 
famous English writers of his day, Sir 
Walter Scott, that ‘‘a lawyer without history 
or literature, is a mechanic.” This must 
necessarily be so. Otherwise the practice 
of the law is a sordid trade, not an honorable 
profession. If literature be disregarded, the 
work becomes mechanical and cannot rise 
above the low level of dull routine to the 
heights of scholarship. 
In acertain sense the lawyer, like the poet, 
or, to use the classical 
Almost any ambi- 


’ 


“is born, not made,’ 
Latin, zascitur, non fit. 
tious youth with a quick mind and retentive 
memory can master the elementary prin- 
ciples of law, and acquire a sufficient knowl- 
edge of the practice and procedure under 
our code system to enable him to success- 
fully pass the Regents’ examination for ad- 
mission to the bar. If he is studious, indus- 
trious and persevering, he may, in time, be- 
come successful. If he is a genius and 
natural orator, such as Abraham Lincoln was, 
he may become famous. But this is an ex- 
ception to the rule. The office boys and 
clerks and half-educated young men who are 
now swarming into our ranks serve only to in- 
crease the already too large number of law- 
yers and thus detract from the high standard 
which should be set. A liberal education 
ought to be the foundation of all the profes- 
sions. Itisasignificant sign of the times that 
Columbia University has just announced that 
hereafter no one shall be allowed to enter her 
Law School unless he is a college graduate. 
This rule should be universally adopted if we 
are to protect the noble and learned profes- 
sion of the law from being tainted with igno- 
rant and unscrupulous shysters or those who 
would degrade the profession into a business 
for money-making as its sole object. This 


naturally leads me to speak of the intimate 
connection which should exist between liter- 
ature and the law. As Francis 
Bacon remarked some three hundred years 
ago, ‘ Reading maketh a full man, conference 
a ready man, and writing an exact man.” 
And again, in his excellent treatise “Of 
Studies,” he reminds us that ‘‘Some books 
are to be tasted, others to be swallowed and 
I as- 


the wise 


some few to be chewed and digested.” 
sume that you, gentlemen of the Booksellers’ 
League, only handle those books which are fit 
to be assimilated. When, however, we con- 
sider the appetite and digestive power of the 
general public, we are not surprised at the 
It is for you to 
say whether you merely supply the existing 
demand or whether you create a demand for 
certain undesirable kinds of literature. 

But to return to the subject of my toast: 
law and literature should go hand in hand. 
The lawyer who hopes to win his cases in 
court, to obtain verdicts from juries or even 
to properly frame a brief or draft corporate 
papers, should have a wide acquaintance 


mental pabulum absorbed. 


with literature. How can he hope to rise to 


flights of eloquence if he has not studied the 
masterpieces of Demosthenes and the fa- 
mous orations of Cicero? Where can he 
find better models of logical and sustained 
argument than in the speeches of Chatham, 
Burke, Fox and Pitt and our own glori- 
ous Webster, “the Divine Dan” ? If he would 
form a correct style and write pure English, 
let him peruse Addison, Steele, Shakespeare, 
Dryden, Cowper, Pope, Byron and that long 
list of distinguished English writers whom 
we claim as part of our common Anglo- 
Saxon heritage. If he would speak with 
authority on constitutional law, he should 
have read with care the “Federalist,” the 
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Constitutional Debates and the writings of 
such profound thinkers as Jefferson and 
Hamilton and Jay. In fact, the well-equipped 
lawyer must have a thorough knowledge of 
history and literature and that general cul- 
ture which springs from a liberal education. 
And thus we must look to the book-pub- 
lishers and the booksellers for the proper 
tools of our profession. 

Then again, the lawyer is frequently asked 
for advice in a matter which has some bear- 
ing on literature. 
terpret or construe a clause in the statute 
relating to copyright, or he may have to 
decide one of those nice questions which 
are constantly arising in the sale of sub- 
scription books, such as what constitutes a 
sale and when does title pass. A knowledge 
of literature may not be essential to enable 


He is called upon to in- 


| 
| 
| 





a lawyer to properly defend the interests of | 


his clients in the class of cases I have cited, 
and yet, is it not natural to suppose that the 
author and publisher and bookseller would 
prefer to retain as counsel the literary man 
who has an appreciative knowledge of books 
combined with legal attainments rather than 
one who is only “learned in the law,” but 
with his finer instincts undeveloped? May 
we not hope that the day will come when 
the title ‘“‘attorney and counsellor-at-law” 
shall be recognized as the equivalent of an 
educated and cultured gentleman? 

If, therefore, literature and the law can be 
brought into closer relations, each will be 
strengthened by mutual codperation. But 
I would not have you understand for a mo- 
ment that I think that literature should be 
put under the domination of the law. Litera- 
ture, except that which is positively obscene, 
should be wholly untrammeled. We boast 
of a free press and yet we have “in our 
midst,” if you will allow the expression, a 
man clothed with a little authority who pre- 
sumes to act as public censor. St. Anthony of 
old was tempted by beauteous visions from 
which he endeavored to flee away. But our 
modern St. Anthony is always yearning to 


be tempted and anxious to find some pretext 
for earning his salary. If he should confine 
his attention to the cheap and nasty libid- 
inous publications which are exposed for 
sale and endeavor to suppress those periodi- 
cals which are a disgrace to any community, 
all decent citizens would wish him godspeed. 
But instead, he seems to take special delight 
in persecuting the respectable members of 
the publishing trade and in seeking to pro- 
cure their arrest and confiscation of their 
books. He has objected to the sale of such 
classics as Boccaccio, Balzac and Rabelais. 
He has sought to interdict the works of 
Rousseau and even of the ‘‘ good gray poet,” 
Walt Whitman. Could ignorance or preju- 
dice go further ? And yet he is still unhappy. 
For the law has been successfully invoked 
for the protection of literature and the courts 
have decided against the holy Anthony in 
almost every instance. Even the “Triumph 
of Death” has compassed his defeat. So, 
gentlemen of the Booksellers’ League, I say 
to you in the words uttered by the Great 
Gustavus Adolphus, on the eve of the Battle 
of Lutzen, ‘Fear not, thou little band.” The 
enemy who is continually going up and 
down seeking whom he may devour, can 
annoy but he cannot defeat you, with law on 
your side. 

To many the law is too prosaic a subject 
to inspire poets or authors. But the two 
great monuments of our literature, the Bible 
and Shakspeare, contain many allusions to 
law and lawyers, some of them, to be sure, of 
a not very complimentary nature. The 
Merchant of Venice is a dramatized law 
case, with Portia as the successful pleader 
for the man she loved. Many lawyers have 
reached distinction in the literary world, such 
as the late Irving Browne whose brilliant 
talents and graceful pen charmed and de- 
lighted all. Other members of the profes- 
sion have also attained such high rank in 
literature that they have been remembered 
only in that field of work. 

Literature is also indebted to the law for 
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many of its best anecdotes and wittiest say- 


ings. Let me cull a few only for your de- 
lectation. 

It is tod of Ben Butler that shortly after 
his admission to the bar, many years ago, 
he was loitering about a country court 
house when a presiding judge suddenly 
summoned him to appear in court and ap- 
pointed him counsel for a prisoner about to 
be tried for stealing a horse. 

‘‘ But, your honor,” he demurred, “ this is 
a charge that may result in sending the 
prisoner to the penitentiary if the case goes 
against him, and I do not like to undertake 
the responsibility of his defense.” 

‘“ Nonsense,” exclaimed the court; ‘the 
case is not at all complicated, and I am sure 
you will handle it in a manner which will 
conserve all your client’s interests.” 

“T have had no chance, your honor, to 
acquaint myself with the facts in this case, 
and if the trial must proceed at once, I must 
beg to decline to represent the defendant,” 
insisted the young attorney. 

“Your duty in the premises is clear,” con- 
tinued the court. ‘I will allow you suffi- 
cient time to consult with your client and 
map out your line of defense. You may re- 
tire with the prisoner into my private room 
for consultation. Thirty minutes will give 
you ample time. Go into that room; have 
the prisoner state his case fully to you; im- 
agine yourself in his place, and advise him 
to do just what you yourself would do under 
such circumstances.” 

“ And if I do this, will the court hold me 
blameless for whatever may result?” asked 
the attorney. 

“ Certainly, sir,” replied the judge. 

The lawyer and his client retired for con- 
At the end of thirty minutes the 
former came out of the private room and 


sultation. 


said, ‘‘ Your honor, we are now ready to 
proceed.” 
‘‘Where is your client?” inquired the court. 
‘IT don’t know, may the court please,” 
replied the counsel. 











A bailiff ran into the consultation room. 
A window twelve feet from the ground was 
open and there were two heel marks in the 
soft earth outside. ‘ Only this and nothing 
more.” Verbum sapicnti suffictt. 

They sometimes have illiterate jurymen 
in England, which of course could never hap- 
pen with us. It was in a suit for damages, 
an accident case. 
said the counsel for the defendant, compla- 
cently, ‘‘I have got the plaintiff into a very 
If he went there seeing that 


“You see, gentlemen,” 


nice dilemma. 
the place was dangerous, there was contrib- 
utory negligence, and, as his lordship will 
tell you, he can’t recover. If he did not see, 
it was negligence on his part not to see it. 
In either case, I am entitled to your verdict.” 
The jury retired. “Well, gentlemen,” said 
the foreman, “I think we must give him 
£300.” All agreed except a stout, ruddy 
gentleman in the corner who cried hoarsely, 
‘‘Give him another 50 guineas for getting 
into the dilemma.” Verdict accordingly. 

It is also related that Lord Norbury and 
Counselor Parsons were passing by the Naas 
jail in the judge’s carriage, when Norbury 
noticing a vacant gibbet, observed, “‘ Parsons, 
where would you be, if that gallows had its 
Without a second’s hesitation, Par- 
sons responded, “ Riding alone.” 


due?’ 


So you see that the lawyer has some place 
in literature, even if it is only “to point a 
moral or adorn a tale.” 

If I am not detaining you too long, you 
may pardon me for indulging in a personal 
reminiscence. I was in London last summer 
and at the special invitation of Lord Davey, 
one of the Queen’s Privy Counselors, I was 
privileged to be present in the House of Lords 
where an interesting case was on appeal be- 
fore the Lord High Chancellor and three 
noble lords representing the Law Committee 
of the House of Lords, the highest tribunal 
in England. The Lord High Chancellor is 
one of the homeliest men in the realm, but 


withal jolly and good-natured. 
dicial robes lined with ermine and with his 


In his ju- 
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broad smooth-shaven face surmounted by a 
huge full-bottomed wig with long ear-tabs, he 
presented a somewhat comical appearance. 
His three associates, one of whom was Lord 
Salisbury, sat at small desks on either side, 
dressed in ordinary attire and without any 
distinguishing mark. A small space outside 
the bar was reserved for spectators, who 
were obliged to stand, while in the gallery 
were several peeresses. The Lord High Chan- 
cellor was seated on the woolsack which as 
you know is a broad bench or stool covered 
with a thick cushion. In olden times, it was 
merely a sack filled with wool, and hence the 
name. After the case had been fully argued 
on both sides, a Queen’s Counsel who repre- 
sented a subordinate interest, arose very im- 
pressively in his gown and wig and said, “ My 
Lords ” (oras he pronounced it,“ Me Luds”’), 





‘itis with regret that I find it necessary to fur- 
ther occupy your time but, ” — here the Lord 
Chancellor, with a twinkle in his eye, inter- 
rupted him, “ And wefully share your regret.” 
The tipstaves were obliged to suppress the 
laughter which ensued, and the argument 
then proceeded with dreary decorum. 

I cannot close these somewhat desultory 
remarks without an allusion to the ladies 
who are always present in our hearts, even if 
absent in person. Allow me, then, to offer a 
toast, though it cannot be classed as litera- 
ature. You may even say it is faulty in con- 


_ struction and rhythm; but little things like 


these do not bother us. De minimis non 


curat lex. So here is the lawyer’s toast: 
‘«« Fee simple or a simple fee 
And all the fees entail 
Are nothing when compared to thee 
Thou best of fees, — female!”’ 
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HE very evident intent of the author- 

ities to appoint a persona gratissima 
to the American people on the Venezuela 
commission, which is shortly to begin its 
sessions in Paris, to fill the vacancy created 
by the death of the late Lord Herschell, has 
been carried out by the selection of the Lord 
Chief Justice for the position. He was so 
pleasantly received in the United States on 
the occasion of his visit to address the Amer- 
ican Bar Association, and he has, since his 
return, so heartily reciprocated the feeling 
which prompted his welcome that his nomi- 
nation has been received with general appro- 
But this compliment has been paid 
to the American people at a considerable 
sacrifice. The number of available judges, 
particularly on the common-law side, is so 
inadequate even under normal conditions, 
that the absence of the Lord Chief Justice 





for the lengthy period which it is contem- 
plated will be covered by the sittings of the 
commission, must be severely felt, particu- 
larly as Lord Justice Collins will be taken 
away from the Appeal Court to serve on the 
commission also. Most of the judges are 
men long past the prime of life, and, from 
the nature of their habits and their daily 
surroundings, are peculiarly subject to the 
epidemic of influenza, which is now raging 
with severity in England. Lord Russell is 
not only badly needed in the Queen’s Bench 
division, but he is one of the few available 
judges who can sit on the appellate bench 
whenever, as frequently happens, a vacancy 
occurs there. The law requires that three 
judges shall sit to hear final appeals, and as 
there are but the six Lord Justices for the 
two courts, the embarrassment occasioned 
by the temporary indisposition of one of 
these judges is very great. A bill has been 
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introduced in Parliament providing that, in 
case the parties agree, the decision of two 
judges shall determine the appeal, and the 
measure will doubtless soon become a law. 
An amusing and yet at the same time serious 
matter for one of the litigants occurred in 
one of the divisions of the Court of Appeal a 
few days ago. Two Lord Justices only were 
available, and the parties agreed to accept 
their decision rather than that there should 
be delay. The decision, however, could not 
be given by the judges in their capacity as 
judges, but only as arbitrators, and as an 
appeal does not lie from an arbitration, the 
decision was a final one. Unfortunately it 
happened that the judges could not agree, 
Lord Justice Rigby holding that the appeal 
should be Justice 
Vaughan Williams that it ought to be up- 
held! The result was that the decision of 
the nisi prius judge was affirmed, and there 
could be no appeal to the House of Lords. 
The counsel for the appellant urged that 
when he consented to accept the decision of 


dismissed, and Lord 


two judges he meant their unanimous opin- 
ions, and not that of two judges who dif- 
But his application for leave to 
re-argue the case before a full bench was 


fered. 


refused. 

The need for additional judges is imper- 
ative, and probably in no country in the 
is the bench obviously under- 
manned. The Incorporated Law Society, 
the representative body of the solicitors’ 
branch of the profession, the Bar Council, 
and even the judges themselves have urged 
upon the government that the appointment 
of at least one, and if possible two or three 
additional judges, is urgently required by 
In Scotland 
and in Ireland there are nearly twice as 
many judges in proportion to the numbers 
and the needs of the people. The popula- 
tion of England, the volume of its trade, the 
expenditures on the army and navy, and 
on the civil service, and the expansion of 
wonderfully in- 


world so 


the existing state of business. 


foreign commerce, have 








creased in the past two decades, and yet 
there are no more judges to-day than there 
were a quarter of acentury ago. The Chan- 
cellor of the Exchequer, who alone blocks 
the way, shows signs of yielding at last, and 
it is now believed that it is only a question 
of a few months before the reform will be 
accomplished. 

Reference was recently made in this col- 
umn to the report of the joint committee of 
the four Inns of Court on the duties, inter- 
ests and discipline of the bar on the ques- 
tion as to whether a law student not a 
British subject could be called to the Eng- 
lish bar. The committee reported that in 
their opinion persons who are not British 
subjects should not be called to the English 
bar; but that if, under special circumstances, 
any Inn should desire to call an alien, it 
might exercise the right, after notice to the 
other Inns stating the special circumstances 
relied upon. The full text of the report is 
now at hand, and is of exceptional interest, 
but is of too great length to be reproduced 
in THE GREEN BaG. It appears that until 
the Act was passed in 1868, which amended 
the law as to promissory oaths, every stu- 
dent was required upon call to take the oath 
of allegiance. The only case known to the 
committee where the taking of this oath was 
waived was that of Judah P. Benjamin, the 
well-known secretary of war for the Con- 
federate States of America, and that gentle- 
man was ‘by reason of his great legal 
attainments, coupled with his expatriation( ?) 
from his own country, called to the bar of 
Lincoln’s Inn in 1868.” 
leader with a patent of precedence, but he 
never received the appointment of Queen's 
Counsel, although the letters ‘“‘Q.C.” were 
always used as a designation of his rank. 
Mr. Benjamin, in his petition praying that he 
might be called to the bar without con- 
forming to the established practice said : — 

“T was born on the 6th August, 1811, and am 
therefore nearly fifty-five years of age. My par- 
ents were both natural-born British subjects, of 


He practiced asa 
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British ancestry, and I am consequently a natural- 
born subject of Her Majesty, although the place 
of my birth was the Island of St. Croix (a Danish 
possession in the West Indies) during a temporary 
sojourn of my parents in that island. (4 Geo. 2, 
eb; 2%, 31) 

“IT was taken when an infant to the United 
States, where my father was naturalized during my 
minority, and I thus became entitled to all the 
rights of a citizen of the United States without ab- 
juring my native allegiance.” 

It is difficult to understand how this emi- 
nent lawyer could contend that, if, as was un- 
doubtedly the case, he was entitled to all the 
rights of a citizen of the United States and 
if he elected to exercise those rights, he still 
retained at the same time his native alle- 
giance to Her Majesty. After his flight from 
the United States at the close of the war, to 
escape capture, he was apparently a “ man 
without a country,” but he now appears to 
have considered himself in the unique po- 
sition of having two countries. However, 
after 1868 a number of gentlemen who were 
not British subjects were called to the Eng- 
lish bar without the attention of the authori- 
ties having specially been directed to the 
matter. In 1897 a native Chinese applied 
to be admitted to Lincoln’s Inn with a view 
to being called to the bar, and a joint com- 
mittee was then appointed, as now, to con- 
sider the question; but upon that occasion 
the joint committee came to the conclusion 
“that in their opinion persons not being 
British subjects may properly be called to 
the bar.” Their resolution embodying this 
decision was rejected by the Inner Temple, 
adopted by the Middle Temple and no ac- 
tion was taken upon it by either Gray’s Inn 
or Lincoln’s Inn. In an appendix to this 
report the present committee give the result 
of their inquiries as to the qualifications, as 
respects nationality in other countries, as 
follows: 

Austria. — The necessary conditions are — 
1st, to be “domicilié” in Austria; and, 2d, to 
be in the enjoyment of political rights. 


BE.Lcium. — To be “ docteur en droit.”’ To be 


| 





amale. To have taken the oath of allegiance to 
the King, the constitution, and the laws of the 
Belgium nation. 

DenmMarK.— To have “la qualité de sujet 
danois.” 

Norway. — To be a Norwegian subject. 

FRANCE. — Mr. Charles K. Hall reported that 
to enable one to be called to the bar the candi- 
date must: 1. Have obtained the degree of 
Licentiate of Laws in one of the French Uni- 
versities. 2. Take the professional oath. 3. Be 
a French citizen. 4. Have an independent resi- 
dence and domicile within the territorial jurisdic- 
tion of the Court by which he is admitted. 5. 
And not follow any calling inconsistent with the 
profession. These conditions being fulfilled, the 
Advocate is allowed to practice, but he is not en- 
tered upon the roll of the Order of Advocates 
until he has accomplished a probation of at least 
three years’ practice. 


SWITZERLAND. — It is necessary to be a Swiss 
citizen. 
Germany. — The necessary qualification is in- 


consistent with being other than a German, but 
no absolute rule can be found requiring German 
nationality. 

The profession is open to all persons possessing 
the requisite qualifications for candidates for 
judgeships. 

Ho.ianp. — The following from Dr. W. R. 
Bisschop, a Dutch advocate practicing in London : 

Before being enrolled as a barrister or a solici- 
tor at one of the Courts of Justice in the Kingdom 
of the Netherlands it is necessary that the follow- 
ing oath be taken: — “I swear to be “ faithful 
to the King, to obey the Constitutional Code, to 
honor the Judicial Authorities,” etc. 

In order to take the above-mentioned oath it 
is not necessary first to be naturalized, nor of 
course does the taking of this oath convert an 
alien into a citizen of the kingdom of the Nether- 
lands, which can only be done by special Act. 

W. RoosSEGAARDE BisscHop. 

Huncary. — The conditions are (1) to be of 
Hungarian nationality ; and (2) to have the di- 
ploma of an advocate. 

GranpD Ducuy OF LUXEMBOURG. 
cate must take the oath of allegiance. 

Russia. — The advocate must be twenty-five 
years of age, and a Russian subject. 

Servia. — He must be a Servian subject. 


Every advo- 
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Spain. — He must be a Spaniard. 

U. S. America.— The following communica- 
tion from Mr. R. Newton Crane, an English Bar- 
rister, and a member of the Bar of the United 
States Supreme Court, has been received from 
the American Embassy : — 

June 24th, 1898. 1 Essex Court, Temple. 

In all of the States candidates for admission to 
the bar must take an oath “to support the con- 
stitution of the United States and the constitution 
of the State’; but, except in the State of North 
Carolina, I know of no rule requiring that such 
candidates shall be citizens of the United States. 
It is a question for each State to decide, except as 
to admission to the bar of the Supreme Court 
of the United States. ‘There the rule is that the 
candidate shall have been an attorney or coun- 
sellor for three years past in the Supreme Courts 
of the State to which he “ belongs.” 


This report has not been accepted by the 


Inns of Court, or at least has not been | 


adopted, so that for the present at least no 
opposition will probably be offered to the 
admission to the bar of a student who is a 
foreign subject. The members of the bar 
themselves are in favor of the exclusion of 
such persons, not from the selfish or nar- 
row personal reasons which too often lead 
professional men to attempt to make their 
profession into a trade union, but because 
they have a higher conception of the nature 
and duty of a lawyer. They consider him 
an officer of the court, and an aid and arm 


| of the judge, and they hold that in such a 
capacity loyal and conscientious devotion 
to the head of the State are necessarily re- 
quired. But on the other hand there is a 
feeling that England is so connected with 
the development of commerce and civiliza- 
tion in all parts of the world, that she can 
well afford not only to accept students from 
all parts of the globe, and instruct and 
educate them in her laws, but call them 
to her bar that, ultimately, they may go 
back to their respective countries to there 
aid in extending English civilizing influ- 
ences. Every year from twenty to twenty- 
five per cent. of those called to the bar are 
not English subjects, and yet of these, those 
who are now in active practice at the English 
| bar could be counted on the fingers of one 
| hand. The others are scattered over the 
world — in the West Indies, the West Coast 
| of Africa, the Cape, the Australias, India 
and Ceylon, and all over the Eastern ports, 
and in China and Japan. They not only 
practice in the courts of their respective 
countries, and in the consular courts, but 
many of them are judges and legislators, 
and have weighty counsel in national and 
imperial affairs of State. The technical 
view of the English barristers as to their 
exclusion from the English bar may be 
right, but the imperial instinct of the English 
| commercial class is wiser. 
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The Editor will be glad to receive contributions of 
articles of moderate length upon subjects of inter- 
est to the profession; also anything in the way 
of legal antiquities or curiosities, facetia, anec- 
dotes, etc. 


FACETIZ. 


Wuie Frederic Remington was in the West he 
observed a well-executed portrait on the wall of 
a dark room in a cabin, and asked whose picture 
it was. 

“‘That’s my husband,” said the woman of the 
house, carelessly. “But it is hung with fatal 
effect,” urged the artist. ‘So was my husband,” 
snapped the woman. 


One of those old-time negroes — the kind that 
Polk Miller describes so charmingly — was some 
years ago called as a witness in one of the courts. 

“What’s your name?” was the first question 
propounded by the Attorney-General. 

“George Washington, sor,” replied the old 
man. 

“George Washington,” repeated the lawyer, 
and after a moment of reflection said, ‘‘ It seems 
to me that I have heard that name before.” 

“’Spects you has, sor,” said the old negro. 
“T’se been libing ’bout hyar many years.” 


JupceE WuHeaTon A. Gray, recently elevated to 
the supreme court commission, was hearing a 
criminal case in Fresno, and on a warm day, at 
the end of a long harangue by the prosecuting 
counsel, he noticed one of the jurymen asleep. 
As soon as the argument was completed, the judge 
addressed the jury in this peculiar manner: 
“ Gentlemen of the jury, the prosecuting attorney 
has completed his agrument ; wake wp and listen 
to the instructions of the court.” 


LawyER: “Then I understand you to swear, 
witness, that the parties came to high words?” 

Witness: “ No, sir; what I say is, the words 
was particularly low.” 





NOTES. 


THERE are advanced people in North Dakota, 
and they must be fully represented in the State 
Legislature. It was reported, a short time since, 
that the North Dakota Senate had passed a bill 
which provides that applicants for marriage li- 
censes in that State shall be examined as to their 
health, and that licenses shall be denied to per- 
sons who shall be found to be suffering from va- 
rious diseases, including dipsomania, hereditary 
insanity, and tuberculosis. The responsibility of 
passing upon applicants would rest upon a com- 
mittee of three physicians in each county, ap- 
pointed by a judge. 

In Australia a motion for a parliamentary 
committee to examine “Cresswell,” the new 
Tichborne claimant, has been lost by one vote. 
Cresswell has been an inmate of the Parramatta 
lunatic asylum for many years, and recently 
yielded to the appeals of his friends and pro- 
nounced himself to be the real Sir Roger. One 
strange feature of the case is this: The Cress- 
well estate, to which it is practically admitted 
the man is entitled, adjoins the Tichborne estate, 
and the Parramatta authorities have announced 
their intention of descending upon it to recoup 
themselves for keeping the ex-lunatic during all 
the years he has been in their asylum. 

THERE is one country in the world, and prob- 
ably only one, which gets along with a single 
policeman: that is Iceland. Iceland is peopled 
by the descendants of Vikings, including many 
famous warriors and heroes, but they are so law- 
abiding that they have no need of policemen. 
The solitary officer, in spite of his great respon- 
sibility, has a very easy time. He is maintained 
more for ornament and dignity than for use. The 
Icelanders think it would not do to have a capital 
without a policeman, and so they keep one. 

This police force is large in one sense. Its 
member is six feet high, broad-shouldered, and 
handsomely uniformed. 
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CURRENT EVENTS. 

In Switzerland they are making clocks which do 
not need hands and faces. The clock merely stands 
in the hall, and-you press a button in its stomach, 
when, by means of the phonographic internal arrange- 
ments, it calls out ‘‘ half-past six ” or «+ twenty-three 
minutes to eleven,” as the case may be. 


In Japan, what we call “after-dinner speeches ” 
are made before dinner, thus insuring brevity, and 
furnishing topics for conversation during the meal 
itself 


RECENT observations among Indians show that in 
South America, as well as in North America, the red 
woman lives longer than the red man. But the 
average duration of life is only seventeen years for 
both sexes in the South, and twenty-two per cent of 
the Indians die during the first year of life. 


THE Chinese government does all in its power to 
check the opium habit, the punishments common in 
the Chinese army for this habit being extreme. For 
the first offense a man may have his upper lip cut; 
for the second he may be decapitated. For the last 
sixty years, on an average, half a ton of opium has 
been sent to China from India every hour. 


THE earlier editions of “Webster’s Dictionary” 
contained a verb “ to Jew,” and defined it “ to cheat,” 
“to play with,” etc. At the request of a number of 
influential Israelites, the word was eliminated from 
the book. As a matter of fact, however, the word 
had no connection with or reference to the followers 
of the Mosaic faith. It was derived from the French 
“jeu” and “jouir,” which means “ to play with,” “to 
cheat,” etc., but its orthography had become cor- 
rupted to “jew.” It did not appear in subsequent 
editions of the work. 


RECENT investigations have shown that the princi- 
pal source of the Gulf Stream is not the Florida 
Channel, but the region between and beside the 
islands of the West Indies. At Binioni the volume 
of this warm water is sixty times as great as the com- 
bined volume of all the rivers in the world at their 
mouths. 

A CLUB exists in Vienna the members of which are 
pledged to marry some poor girl. If, by chance or 


design, a member marries a rich girl, he is fined two 
thousand dollars, which sum is bestowed on some 
respectable but impecunious couple engaged to be 
married. 








LITERARY NOTES. 

THE CENTURY MAGAZINE is redeeming its promise 
to cover the war of 1898 as authoritatively as it did 
the campaigns of 1861-65, though the late and shorter 
war demands much less time and space in the maga- 
zine, and, in fact, as a magazine feature, the April and 
May numbers will practically close the series so far as 
it relates to active operations. In the April number 
an article of extraordinary interest and importance is 
Rear-Admiral Sampson’s full and frank statement of 
the part taken by “ The Atlantic Fleet in the Spanish 
War.” Major-General Francis V. Greene, one of the 
highest living authorities on modern warfare, gives a 
full account, from personal experience, of the actual 
capture of Manila, and John T. McCutcheon describes 
the surrender of Manila as viewed from Admiral 
Dewey’s flagship. Mr. McCutcheon was on the 
bridge with Dewey during the action. An account 
by the American Director of the School at Athens of 
recent American discoveries at Corinth includes the 
turning up of “A Relic of St. Paul.” In this con- 
nection should be mentioned an entertaining de- 
scription of Jerusalem and its environments, written 
especially for THE CENTURY by the distinguished 
French artist, J. James Tissot. 


Pror. JOHN FISKE, in the April ATLANTIC, treats 
the ever-engrossing question of the “Mystery of 
Evil” in a profound and thoughtful paper in which 
he embodies the results of his own researches and the 
writings of religious and philosophical authors, and 
draws a conclusion that cannot fail to interest all 
thinking and reflecting people. Samuel Harden 
Church calls attention to the coming “ Tricentenary 
Celebration of Oliver Cromwell ” in an interesting and 
instructive paper, treating of the conditions upon 
which Cromwell rose to power; what he accom- 
plished for his country at home and abroad; the 
prominent features of his character, and the place to 
which he is entitled in the history of the English peo- 
ple and the English nation. Prof. T. J. J. See, in 
his paper on the ‘Solar System in the Light of 
Recent Discoveries,” states, in a popular and easily 
understood manner, his recent important and unex- 
pected discovery of a new law of temperature which 
totally reverses all the hitherto accepted theories and 
beliefs of the development of the universe. Pro- 
fessor See’s discovery is as interesting to all readers 
in general as it is vitally important scientifically and 
astronomically. 

“THE STUFF THAT DREAMS ARE MADE OF,” is the 
title of the leading article in APPLETON’s POPULAR 
SCIENCE MONTHLY for April. Havelock Ellis, the au- 
thor, is a prominent English psychologist, and he has 
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succeeded in making an entertaining as well as in- 
structive paper on a subject of much psychological 
importance. “The Best Methods of Taxation,” by 
the late Hon. David A. Wells, is the first portion of 
the final chapter in the series on “The Principles of 
Taxation,” and is full of practical suggestions for the 
legislator and tax-payer. An instructive article, un- 
der the title “ Mental Defectives and the Social Wel- 
fare,” is contributed by Dr. Martin W. Barr. The 
importance of the problems connected with the care 
and education of the weak-minded is not generally 
appreciated, and many absurd ideas, as Dr. Barr 
points out, are rife regarding the conduct of “imbe- 
cile asylums.” A number of striking illustrations add 
value, if not beauty, to the article. Edward Atkin- 
son replies to a number of his critics, under the title 
“The Wheat Problem Again,” and rather sharply 
arraigns the Department of Agriculture, in which one 
of his critics is a high official. 








THE complete novel in the April issue: of LIPPIN- 
cott’s is “The House of Pan,” a romance of the 
eighteenth century, by Anna Robeson Brown. The 
reader’s interest is sustained throughout by the thrill- 
ing adventures of a young French girl and the Ameri- 
can hero, valiant and true. «Confessions of a 
Butcher,” by William S. Walsh, has entertaining 
reminiscences of the author’s experiences in a pub- 
lishing house. Frank A. Burr’s artiele on “The 
Men who Impeached Andrew Johnson” is especially 
good reading at this time. 


ome 


WHAT SHALL WE READ? 


The Making of Hawaii is the title of a book by 
William Fremont Blackman, Professor of Christian 
Ethics in Yale University, which will be published 
immediately by The Macmillan Company. Hardly a 
problem in the complex movements of the century 
has been absent in the compact community of 
Hawaii. It has been Professor Blackman’s aim to 
give a sober and comprehensive discussion of the 
forces which have been at work in the social evolu- 
tion of the islands. As a field for the study of some 
important social problems Hawaii offers unusual scope 
due to the blending of temperate and tropical climates, 
the mixing of widely different races, the ‘contact of 
civilized and aboriginal people under unique con- 
ditions, and finally to the control of industries by cor- 
porations to an unusual degree, and the close juxta- 
position in recent years of a very wealthy few and a 
very poor multitude. 


THE MACMILLAN ComPAny have in press for early 
publication, Zhe Government of Municipalities, by 
the Hon. Dorman B. Eaton, formerly Commissioner 





of the United States Civil Service. The author has 
treated the subject theoretically in reference to Ameri- 
can constitutions and the relations of the city to the 
State, and practically in the light of the experiences 
of both American and European cities. The causes 
of our municipal evils are set forth, and the author 
has explained the organizations and methods which 
he thinks likely to be most effective for their removal. 
The question of Home Rule’ and the theory of an 
autocratic mayoralty are broadly treated. Both the 
actual and the true relations of political parties to 
city government are set forth, and it is shown by 
what means parties have gained an unjustifiable con- 
trol of American cities. The relation of Tammany 
politics to the government of New York City is very 
fully treated, as is also the new charter of Greater 
New York. 


A delightful story of travel, mingled with interest- 
ing discussions on theological and philosophical ques- 
tions, as well as pertinent observations on other 
familiar topics, will be found in the Rev. Reuen 
Thomas’s Kinship of Souls. The author is one of 
our most distinguished preachers, a profound thinker, 
and a man of unusual scholarly attainments. The 
book gives an account of a trip made by a philosophi- 
cal professor, his intellectual daughter, and a young 
theological student, including descriptions of various 
portions of England and Germany visited by the per- 
sons of the narrative. Mr. Thomas shows a famil- 
iarity not only with theology but with novelists, phi- 
losophers, and poets as well. Kant, Hume, Hegel, 
George Eliot, Wordsworth, Arnold, Carlyle, Milton, 
Dr. Johnson, and many other thinkers and writers are 
touched upon. His undogmatic discussions of the- 
ology and philosophy will appeal to the serious- 
minded. The work is one of more than ordinary 
interest, and we heartily commend it to our readers. 

Perhaps the most original contribution to recent 
fiction is Zhe Miracles of Antichrist,2 by Selma 
Lagerlof. This volume represents the more mature 
work of the author of “ The Story of Gésta Berling.” 
A more sustained interest is apparent in this later 
book; yet Zhe Miracles of Antichrist, like “Gésta 
Berling,” abounds in little incidents that reveal the 
nobleness and deep motives of life. It has the same 
power and poetic beauty of description, and the 
mingling of natural and supernatural by a wealth of 
legends and folk-lore. Treating of the South in- 
stead of the North, Miss Lagerléf seems to have ac- 


1 THE KINsHIP OF Sous, A narrative by Reuen Thomas, 
Little, Brown & Co., Boston, 1899. Cloth. $1.50. 


2 THE MIRACLES OF ANTICHRIST. By Selma Lagerlof, 
Translated from 


Little, Brown & Co., 


author of ‘‘The Story of “ Gésta Berling.” 
the Swedish by Pauline Bancroft Flach. 
Boston, 1899. Cloth. $1.50. 
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quired a quiet beauty to correspond with the theme. 
A noteworthy element of the book is its intuitive 
grasp of Sicilian character. The author has studied 
the life and environment thoroughly, so that the book 
depicts not only the feelings of individuals, but the 
common heart of the people also. The religious 
miracle-loving side of their nature is introduced; in 
this case without offense, as the incidents revolve 
around Antichrist. Antichrist, whose kingdom is of 
this world, Miss Lagerlof identifies with Socialism ; 
his image, made in imitation of the true image of the 
Christ-Child, performs many miracles among the 
people. 





NEW LAW BOOKS. 

THe Law or PaRTNERSHIP, including limited 
partnerships. By Francis M. Burpick, Dwight 
Professor of Law in Columbia University School 
of Law. Little, Brown & Co., Boston, 1899. 
Cloth. $2.50. 

This last addition to the “ Students’ Series” is a 
work of unusual merit, and Professor Burdick has 
succeeded in making a somewhat perplexing branch 
of the law reasonably clear to the student. The 
author’s long experience as a teacher, and his thor- 
ough acquaintance with his subject, make his personal 
opinions, upon controverted points, of great weight 
and authority. The work will prove a valuable aid to 
students, and should meet a hearty reception from 
our Law Schools. 


3 


THE JURISDICTION OF FEDERAL Courts as limited 
by the citizenship and residence of the parties. 
By Howarp M. Carter of the Chicago Bar. 
Little, Brown & Co., Boston, 1899. Law 
sheep. $3.50, ze. 

This work covers a topic to which little attention 
has been paid in treatises on United States practice. 
The jurisdiction of the Federal Courts in this par- 
ticular is of a special and limited nature, and it is of 
importance for the practitioner to know the exact 
limit of their powers. Mr. Carter gives us a most 
thorough and exhaustive treatment of the subject, and 
the volume will be found invaluable by all lawyers 


practicing in the United States Courts. Eight hun- 
dred cases are cited, and the index is full and 


analytical. 


Cases ON INTERNATIONAL LAW DURING THE CHINA- 
JAPANESE War. By Sakuyk TAKAHASHI, Pro- 
fessor of Law in the Imperial Naval Staff 
College of Japan. With a preface by Prof. 





T. E. Holland, D.C.L. The Macmillan Co., 
New York, 1899. Cloth. $2.75. 


This work is one which cannot fail to interest all 
students of International law. The author has ex- 
ceptional claims to speak with authority upon the 
subject, as at the close of hostilities he was commis- 
sioned to compile the official history of all legal af- 
fairs connected with the war. In Part I. Mr. Taka- 
hashi treats the affairs which relate to visit, search 
and detention — in short, prize affairs ; and in Part II. 
he describes and discusses miscellaneous affairs which 
have a bearing upon the naval operations of Japan. 
The book is a valuable monument of the history of 
the Far East, and the details with which it is enriched 
are the best testimony to the care with which Japan 
entered on a line of operations, naval and judicial, 
quite novel to her. The value of the work is greatly 
increased by the official documents, proclamations, 
reports, opinions, conventions and regulations, with 
which its statements are copiously illustrated. 


THe Law or Reavt Property, Vol. V, being a 
complete compendium of real estate law, em- 
bracing all current case law : carefully selected, 
thoroughly annotated and accurately epito- 
mized ; comparative statutory construction of 
the laws of the several States; and exhaustive 
treatises upon the most important branches of 
the law of Real Property. Edited by TitGHMaN 
E. BALLARD and Emerson E. BaLLarD. The 
Ballard Publishing Co., Logansport, Ind. Law 
sheep. $6.50. 

This series maintains its high standard of excel- 
lence, and is really almost indispensable to the lawyer 
who wishes to keep up with the innumerable judicial 
precedents upon the subject. The present volume 
covers nearly four thousand new cases, touching al- 
most as many distinct points. To add to the con- 
venience of those using this series, the Editors have 
prepared, in a separate volume, an accurate and mi- 
nute index to the five volumes already issued. We 
commend the work to our readers as one which will 
save them much time and labor in acquiring informa- 
tion upon any question touching the law of Real 
Property. 

THe AMERICAN STATE Reports, containing the 
cases of general value and authority decided in 
the courts of last resort of the several States 
and Territories. Selected, reported and anno- 


tated by A. C. FREEMAN. Vol. 64. Bancroft- 
Whitney Co., San Francisco, 1898. Law 
sheep. $4.00. 











’ 


we > 














Withks 




















